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HEREIM 15 THE STATEMENT OF THE COMMITTEE FOR u Ny INYEGRITV TO aE
RELEASED AT THE CONVOCATION IN NEW YORK CITY suuonv, DECEMBER 7,
1980, THE CONYOCATION 1S SCHEDULED TO YAKE PLACE AT THE GRADUATE.

CENTER OF THE CITY UNJVERSITY DF NEW YORK, 33 WEST 42ND STREET, FROM
10:30 A,M, TO 3:00 P,M, IN ROOM 1700,

5 B G f ¢

WE ARE REPRESEMTATIVES OF THE INTERNATIONAL ACADEMIC, ARTS AND
SCIENCE COMMUNITIES WHO HAVE ASSEMBLED IN NEW YORK CITY ON THIS
SEVENTH DAY OF DECEMBER 1980 To VOICE OUR ALARM AT THE GROWING: DANGER
TO WORLD PEACE RESULTING FROM THE: EROSION OF THE UNITED NAT]ONS,

THE UNITED NATIONS WAS ESTABLISHED 35 YEARS AGO IN THE WAKE OF
THE DEVASTATION OF WORLD WAR 1! TO PROMOTE PEACE AMONG THE NATIONS
AND THE WELL=BEING OF ALL THEIR PEOPLES, 1T CAME INTO BEING WITH A
MANDATE TO OPPOSE VIOLENCE AND TO PREVENT WAR, TO FIGHT KWUNGER AND
DISEASE, To EXPLORE AND ADVANCE THE HUMAN CONDITION,

BUT THE UNITED NATIONS IS NO LONGER THE GUQRDIAN OF S0CIaL:
JUSTICE, HUMAN RIGHTS AND EQUALITY AMONG NATIONS, INDEED, PERVERTED
By IRRELEVANT POLITICAL MACHINATIONS, IT IS IN DANGER OF BECOMING A
FORCE AGAINST PEACE ITSELF,
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hDNHEPE 15 THE FAILURE OF THE UNITED NATIUNS MnRE TRAGIC: THAN
IN THE MIDPDLF EAST, THE SOVIET INVASION DOF AFGHANISTAN, YHE WAR
BETWEEN IRAN AND IRAG, THE PROLUNGED INCARCERATION OF AMERICAN
HOSTAGES IN TEMWERAN, GRAVE CRISES IN INDOCHINA AND ELSEWHERE. g0
VIRTUALLY UNCHALLENGED WHILE THE UNITED NATIONS PURSUES 4 COURSE OF
ACTION DESTINED TQO UNDERMINE THE PRINCIPLES ON NHICH THE QORGANIZATION
WAS FQOUNDED,

THIS CONVQOCATION MUST BEAR WITNESS TO THE ASSAULTS ORCHESTRATED
BY THE SOVIET AND ARAB BLOCS IN THEIR CAMPAIGN T0O 1SOLATE AND
DISCREDIT ISRAEL, THE UNITED NATIONS CONDEMNS THE ‘HISTORIC.
EGYPTIAN=ISRAELI PEACE TREATY AND EXALTS PLO TERRORISTS, THOSE WHO
VOW YO ELIMINATE THE STATE OF, ISRAEL AND REFUSE YO MAKE PEACE ARE
PERMITTED TO SIT IN THE COUNCILS OF THE PEACEMAKERS, WHILE ISRAEL,
A MEMGER STATE CREATED IN FIDELITY TO THE PRINCIPLFS OF THE UNITED

NATIONS, IS SLANDERED AND FACED WITH THE THREAT Oﬁ"DELEGITIMIZATIDN.

THE UNTTED NATIONS RESOLUTION HHI&H BRANDED ZIONISM ‘= THE
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TO REPLY BY MAILGRAM, SEE REVERSE SIDE FOR WESTERN UNION'S TOLL - FREE PHONE NUMBERS
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NATIONAL LIBERATION HUVEHENT OF THE JEWISH PEOPLE - WITH THE FALSE
LABEL OF RACISM MUST BEAR SOME RESPONSIBILITY FOR THE SCOURGE':OF:
ANTI=SEMITISM NOW REAPPEARING IN MANY PARTS OF THE WORLD,

IN 1TSS OBSESSION WITH PALESTINIAN YRIGHTS," THE UNITED NATIONS
NEGLECTS THE PLIGHT OF MILLIONS OF MEN, WQMEN AND ¢HILDREN IN OTHER
PARTS OF THE WORLD WHO ARE IN IMMEDIATE DANGER OF DEATH FROM
FAMINE, DISEASE AND WAR,

THE MAMNIPULATION QF THE WORLD FORUM HAS REACHED BEYOND THE HALLS
OF THE GENERAL ASSEMBLY AND HAS POLIYICIZED, AND THEREBY CRIPPLED .
MANY OF THg UNITED NATIONS SPECIALIZED AGENCIES. THE CAMPAIGN TQ =
OSTRACIZE TSRAEL HAS OBSTRUCTED THE EFFORTS OF THE INTERNATIONAL
LABOR ORGANIZATION, THE WORLD HEALTH ORGANIZATION, THE UNITED
NATIONS EDUCATIONAL, SCIENTIFIC AND CULTURAL ORGANIZATION, AMQNG
OTHMERS, ALL DEDICATED TO PROMOTING HIGHER STANDARDS OF LIVING,
SOCIAL aND ECONOMIC PROGRESS, INTERNATIONAL CULTURAL AND
EDUCATIONAL COOPERATION, 1T HAS MADE AN INTERNATIOMAL CHARADE:
OF THEIR LABDRS TOQ EXTEND FREEDOM OF SPEECH AND PRESS; TO HELP THE
WORKING MAN AND WOMAN, TO MEET THE NEEDS OF CHILDREN, TO ACHIEVE
EQUALITY FOR WOMEN, '

IN DEVOTION TO THE FULFILLMENT OF THE UNITED NATIONS!
HUMANITARIAN AND PEACEFUL GOALS, WE CANNOT REMAIN SILENT WHILE
FQRCES WHICH INCITE HATRED AND FOMENT WAR ‘BETRAY QUR HOPES FOR
WORLD PEACE AND PROGRESS, WE CALL UPON THE UNITED NATIONS '= AND
EACH MEMBER NATION = TO EMBRACE ONCE AGAIN THE: IDE@LS OF THE
UNITED NATIONS CHARTER AND TO RESTORE THE PROMISE THAT THE UNITED
NATIONS CAN ACHIEVE A BETTER WORLD -FOR ﬁLL HUMANITY,

PLEASE CALL COLLECT 212~532=5009 TO LET US KNOW IF1

1. WE MAY USF YOUR NAME AND AFFILIATION (FOR IDENTIFICATION
PURPOSES ONLY) FOR POSSTBLE PUBLIC RELEASE —_—

2. YOU ARE ABLE TO ATTEND,

THE COMMITTEE FOR UgN, INTEGHITY[NC’J“;*‘& f\ﬁea!“mm
MQ&&. % @\\ﬁ“

KENNETH ARROW ‘

SIR ISAIAH BERLIN

HANS A, BETHE

FELIX BLOCH .

ROBEPT Je. KIBBEE

ANDRE LWOFF

ELIE WIESEL

233153 EST
MGMCOMP

TO REPLY BY MAILGRAM, SEE REVERSE SIDE FOR WESTERN UNION'S TOLL - FREE PHONE NUMBERS
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WE ARE ALARMED AT THE GROWING DANGER TQO ISRAEL RESULTING FROM .
THE MANIPULATION OF THE UNITED NATIONS BY ISRAEL'S ENEMIES, WE ARE
THEREFORE CALLING AN EMERGENCY INTERNATJONAL CONVOCATION IN NEW YORK
CITY ON SUNDaY, DECEMBER 7, 1980, (DETAILS TO FOLLOW), THE
CONVOCATION wILL BEAR WITNESS TO THE VICIOUS ASSAULTS ORCHESTRATED
BY SOVIET ANpD ARAB BLOCS IN THEIR CAMPAIGN TU ISOLATE AND DISCREDIT
ISRAELe THE UsNs CONDEMNS THE HISTORIC EGYPTIAN=ISRAEL] FEACE™
TREATY AND EXALTS THE PLO TERRORISTS WHO VOW TO ELIMINATE THE.STATE
OF ISRAEL, GRAVE CRISES IN AFGHANISTAN, IRAN AND IRAG, AND ELSEWHERE
GO VIRTUALLY UNCHALLENGED WHILE THE U4N, IS OBSESSED WITH

""PALESTINIAN RIGHTS," BY LABELLING ZIGNISH AS RACISM, THE UgN, MAY BE

PERCEIVED AS LEGITIMIZING THE RISE OF ANTI=SEMITISM, THE UsN. IS NO

LONGER THE GUARDIAN OF SOCIAL JUSTICE, MUMAN RIGHTS AND EQUALITY

AMONG NATJONS, BUT IN MANY WAYS SEEMINGLY A FORCE AGAINST PEACE:

ITSELF, QUR CONVOCATION WILL REMIND THE INTERNATIONAL COMMUNITY

THAT THE U N, WAS ESTABLISHED IN THE WAKE OF WORLD WAR II 7O OPFOSE

TYRANNY; ISRAEL; A MEMBER STATE CREATED IN FIDELITY TO THE PRINCIPLES

U; ;HE UNITED NATIONS, SHOULD NOT BE. SACRIFICED TO A NEW GENERATION

0 YRANNY, - #

. FOR THE_U,N, 10 PERSIST.IN-THIS. RATH .CAN_ONLY -UNDERMINE THE —wsuiat .
PRINCIPLES ON WHICH THE ORGANIZATION WAS FOUNDED, AND THE REASON

FOR ITS VERY EXISTENCE, FOR THOSE OF US WHO HAVE' DEVOTED OURSELVES

T0 THE FULFILLMENT OF THE MUMANITARIAN AND PEACEFUL GOALS ORIGINALLY
FORMULATED FOR THE U,N., ITS PRESENT COURSE MAY WELL. LEAD SOME 0O

QUESTION CONTINUED PARTICIPATION IN THE WORK OF ITS VARIOUS

AGENCIES,

MAY WE ADD YOUR NAME TO THE LIST OF DISTINGUISHED SPONSQRS. OF:
THE CONVOCATION AND MAY WE: COUNT ON YOU TQO PARTICIPATE: ON SUND&Y!
DECEMBER 7, 1980, YDUR PRESENCE WILL: STRENGTHEN -OQUR APPEAL,
PLEASE RSVP COLLECT TO (212)_532=5009, WE ﬁLSU HOPE YOU WILL SIGN
THE CALL TO CONSCIENCE TO BE PRESENTED 70 U,N, SECRETARY GENERﬁL
N;tDHEIH AND RELEASED PUBLICLYI WE SHALL: SEND THE TEXY 70 YOU FOR.
APPROVAL .

COMMITTEE FOR U.N, INTEGRITY

KENNETH ARROW
SIR ISATAH BERLIN

TO REPLY BY MAILGRAM, SEE REVERSE SIDE FOR WESTERN UNION'S TOLL - FREE PHONE NUMBERS
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The Civilized Countries v. a UN Majority

Barbarous Parliament

by Paul- Johnson

The recent votes at the United Nations—first in the UN
- Social, Humanitarian and Cultural Committee, more
recently in the General Assembly—that sought to
stigmatize Zionism as a racist ideology, and Israel as a
racist and imperialist state—have at least served one
useful purpose. The voting lists enable us to draw a
clear and decisive line between the civilized and the
noncivilized states that compose the world organiza-
tion. It is true that some civilized states, for a variety of
political, military and economic reasons, lacked the
courage to vote “no” and took refuge in abstention—
just as, for instance, in the Second World War, Sweden
and Switzerland were too terrified of Hitler to declare
themselves against him.

In general, however, the head-count of nations was
wholly accurate and casts a penetrating beam of light
across the world political landscape. On Israel’s side

Paul Johnson is .the former editor (1965-1970) of the
British Socialist weekly New Statesman.

were the chief repositories of civilized culture: states—
including it should be clear Third World states—
that uphold and support the rule of law; where there is
freedom of the press, speech and public assembly;

© where representative parliaments are freely elected by
secret ballot, in a

multi-party system; where
governments are dismissed by votes, not force; where
the armed forces are the servants of the civil power, not
its masters; and where the citizen feels that he can play
some part in running his country. .-

Voting against Israel, using all the resources of the
massive doublespeak and non-think vernacular, was
the entire alliance of the barbarous states, what can
accurately be called a pandemonium of powers. Here were
to be found Soviet Russia, the world’s most efficient
tyranny, and its dutiful cohort of East European
colonies: nations, once civilized, held in abject subser-
vience by political police and their concentration camps,
backed by the threat of Soviet tanks and missiles. And
here, too, was the Arab-Moslem bloc: all its members



one-party military dictatorships, police states or feudal
monarchies of unspeakable degradation—the one
exception, Lebanon, torn to bloody pieces by uncon-
trollable civil war. Joining these two foci of barbarism
were a multitude of new recruits from Africa and Asia:
former colonies ruthlessly turned into Soviet-or
China-style one-party regimes, with a full panoply of
secret police, torture-dungeons, camps, execution-
centers and mass, unmarked burial-grounds; or,
alternatively, those which had quickly degenerated into
pre-colonial tribal kingdoms, ruled by savages, jovial or
brutal according to their mood, exercising arbitrary
justice over a terrified populace.

Consider some of the outstanding figures in this
motley coalition of antidemocratic regimes, who took it
upon themselves to condemn Israel as racist and
imperialist. Leonid Brezhnev, for instance, the party
machine-boss who personally directed the occupation
of civilized Czechoslovakia by Soviet tanks, and who
had its legal premier, Dubgek, dragged before him like a
recaptured slave in an oriental despotism, to listen to
his jeers and insults. Or Gaddafi, the military dictator
of Libya, whose delight in terrorist violence is such that
he freely supplies arms to both Protestant and Catholic
factions in Ulster. Or, perhaps most notable of all,
“Field Marshal” Amin of Uganda, the ferocious—
perhaps demented—former sergeant, whose tribal
warriors have slaughtered many thousands of his
compatriots, and who himself is said to have supervised
the beating to death of the Uganda Lord Chief Justice
for daring to defy his edicts in court. Amin, though
feared by some African leaders, indeed disdained by the
best of them, is not without honor in his own continent,

since he was recently elected chairman of the Organiza-
tion of African Unity, and presided uproariously over
their weird festivities in Kampala.

What made the condemnation of Israel by this
confederation so uniquely gruesome was that, with few
exceptions, all practice blatant forms of racist or
collective inhumanity. Soviet anti-Semitism, mas-
querading as anti-Zionism, is notorious; but the central
Soviet state systematically persecutes more than a
score of minority groups in its vast empire, solely on
grounds of race. Iraq, often the raucous leader of the
Arab pack against Israel, has recently expelled, with the
utmost callousness and brutality, more than 300,000
Kurds, whose only crime against the dominant Arab
race was their ethnic origins and ancient culture. Nor
must we forget—it is too often forgotten—that the
Arab states collectively, from Morocco to [rag—have
dispossessed, over the past 20 years, more than 500,000
Jews, from enclaves in which they have lived often for
nearly two millenia, since before the Arabs came. These
half-million victims of Arab racist persecution, perhaps
more numerous, if the truth could be finally estab-
lished, than the Palestinian Arabs allegedly “forced
out” during the struggles of 1947-8, have all been
quietly and successfully absorbed in the Israeli state,
without the need for appeals to international money
and sympathy.

As for the African states that so glibly lined
themselves against Israeli “racism,” it is hard to think of
one that does not practice forms of mass discrimina-
tion. Some have expelled or persecuted white and
Indian minorities, stealing their property, as Hitler
once robbed the Jews, or reducing them by legal diktat to

The Cannibals



the rank of second-class citizens. In other states, such
as the Sudan—once, under the Anglo-Egyptian con-
dominium, a multiracial society where all were equal
before the law—the dominant Arab element has
persecuted the blacks of the Upper Nile, has murdered
them in their thousands using modern jet aircraft
supplied by the Soviet Union; and still subjects them to
a variety of legal and administrative disabilities. This is
a common pattern in African states where Arabs have

the upper hand—as, indeed, they had in the 19th

century, until Britain and then France destroyed
African slavery. More common, more insidious and
usually still more cruel and reprehensible, is the
intertribal persecution that is the hallmark of many
African states, especially in central Africa, The
existence of tribal paramountcies, with the consequent
racist bullying of weaker or less well armed tribes, is
known to UN officials; but such facts are not allowed to
rob the strutting representatives of these states at the
UN of the right to cast their votes against Israeli
“racism.” That is not the way the UN works.

Nor are these varieties of racism confined to Africa.
In Indonesia, for instance, and to some extent in other
Asian states, there has beed, for many years,
systematic racist persecution of the Chinese trading
communities. Even in imperial times the Chinese
sometimes faced trouble in these parts; in Dutch
territories, they were discriminated against by law. But
their position today is in all respects infinitely worse;
for they are subject to sudden and unpredictable
pogroms, in which their lives are taken and property
confiscated—without the possibility of recourse to the
courts—ijust as, in Tsarist times, the Russian Jews were
at the mercy of marauding Cossack bands. Such
Chinese minorities are tolerated, if at all, solely because
the internal economies - of these ill-administered
countries simply cannot function without a measure of
Chinese skill and industry.

Finally let us not forget that the worst form of racism
is slavery itself, invariably practiced against the most
defenseless and primitive African communities. The
one remaining world center of slavery, as abundant
evidence testifies, is the Arab Middle East; and the chief
offender in this area is Saudi Arabia, richest of all the oil
states, paymaster of Arab aggression and terrorism
against Israel, ringleader of the movement to brand
Israel as racist, and whose UN representative, the
unctuous Mr. Baroodi, sets the record, even by United
Nations standards, for humbugging hypocrisy.

So much for the UN votes against Israel. They can
carry no weight whatsoever. They have no effec-
tiveness. As [ say, they even have the merit of
demonstrating that the civilized world has aligned itself
with Israel’s right to independence and freedom. Yet
they cannot be ignored either, for in some respects they
demonstrate a marked and perhaps irreversible declen-
sion in the moral authority and practical effectiveness

of the United Nations. History may come to see them,
as for instance it now sees the Nazi reoccupation and
militarization of the Rhineland, as a watershed in the
political landscape, a point from which there could be no
return to the past. For Israel and the United Nations
have always had a special relationship. It was UN
recognition, almost as much as the struggles of the
Palestine Jews themselves, that brought the Israeli
state into being. Indeed, without UN endorsement and
moral and political support, it is at least arguable that
the Zionist state might not have survived. Israel could
be termed the first born of the United Nations, the first-
former colonial state brought into fully independent
existence within the context of the UN concept of
international law. Or, to vary the metaphor, if the UN
cannot claim to be the father of Israel, it has a case for
claiming to be the midwife. Moreaver, and even more
important, the creation of Israel, and its recognition by
the UN, set the pattern for post-colonial development.
Israel was the prototype for many scores of new states,
brought into being with UN encouragement and moral
support, and rapidly granted the membership and
privileges of the organization. Israel’s part in this
continuing process has been by no means passive. No
other state, certainly no other state of its size and
resources, has tried to do more to assist the new
countries of the Third World, both in the preparatory
period before independence, and in the difficult years of
autonomous existence. Israel has always been con-
scious of its anti-colonial and post-colonial origins, and
has felt a special sympathy—demonstrated in practical
terms—Ffor those undergoing the same process of self-
creation.

Israel has also tried to help the new states in what
ought to be the most effective manner: by example.
There are a great many things wrong with Israel, as the
Israelis—surely the most self-critical people on earth—
are the first to point out. But on all the things that really
matter, it is a model to any neophyte country. Despite
all Israel’s troubles, it has remained a social democracy,
perhaps the nearest approach to a free Socialist state in
the world; its people and government have a profound
respect for human life, so passionate indeed that,
despite every conceivable provocation, they have
refused for a quarter of a century to execute a single
captured terrorist. No country certainly takes greater
pains to avoid the civilian populace in warfare. They
also have an ancient but vigorous culture, and a
flourishing modern technology. The combination of
national qualities they have assembled in their brief
existence as a state ought to point the way for many
other new members of the UN. -

There is a third manner in which Israel and the UN
have, or ought to have, a special relationship, which
arises not only from Israel’s origins, but from the UN’s

"own. For the organization came into being not as a

world assembly but as an alliance of free states against
the Hitlerian tyranny. As such, it was flawed from the



start, since the sheer necessity of survival forced the
Western democracies into a military pact with the

Soviet Union based on nothing more morally substan-

tial than Realpolitik. All the same, the fact remains that
the UN, initially a British concept, came into existence
as an instrument for fighting the racist terror of Hitler.
It was, within its limitations, an expression of human
brotherhood and equality, and the victims of Hitlerism
‘were to be seen as entitled to its special regard and
protection. Hitler was a racist aggressor of unparalleled
ferocity. He killed five percent of the population of

Poland; more than 10 percent of the varied peoples of

Yugoslavia. But in the case of the Jews, he killed more
than one in three of their total global population. For
this reason, if for this reason alone, the Jews have a
historical and moral right, above that of any other
people, to enlist the support and sustenance of the UN
both as an institution and a collection of nations. And it
was this historical and moral right, | think, that

undoubtedly played a part in giving the new state of -

Israel the rapid recognition that helped it to survive.

In view of all these reasons, we can now grasp the full
moral enormity of the votes against Israel. They
amount not merely to a blatant defiance of truth and
reality—for all know that Israel, far from being “a
threat to world peace,” stands in perpetual danger of
extermination by its neighbors—but to a complete and
total repudiation of the UN past. Everything for which
the UN was originally created, everything for which, at
its best, it has stood in the years of its existence, was
denied by these barbarous majorities. The UN building
still glitters above the East River. Its officials and
delegates still scurry about in varying postures of self-
importance. But the truth is, at the moment when the
General Assembly branded Israel as a racist state, the
organization lost its ethical heart, and its moral
justification for existing at all. How Hitler would have
laughed! How Stalin, permitting himself one of his rare
and Arctic smiles, would have rubbed his hands! These
two monsters would have joined in self-congratulation
that the instrument of international probity should
prove so vulnerable to assault, and so easy to capture by
men like themselves.

|
The UN fell to a fatal combination of two forces:
Soviet diplomacy and Arab oil money. Neither, initself,
was powerful enough to bring the edifice down. The
diplomatic resources of the Soviet empire—the last,
now that the Portuguese has gone, of the great 19th-
century style empires—are considerable, taken in
conjunction with the fact that it can control the votes of
certain client states it arms or those it effectively
occupies. Yet Russia alone has never been able to swing
more than'a third of the General Assembly behind
itself. The alliance with the Arabs did the trick. For
since the Yom Kippur war, and the revolution in oil
prices, the Arab states can, in effect, purchase the votes
of a score of countries, and the silence (or abstention) of

a dozen more. Qil has proved the great corrupter of
the human race. There is a passage in Golda Meir’s
recent autobiography that struck me as symptomatic of
our age. She attended the meeting of the Socialist
International following the Yom Kippur war, during
which several states with Socialist governments had
taken deliberate steps that might have led to the total
defeat of the Israeli forces, and the consequent
destruction of the Israeli people. She asked the
assembled Socialist leaders—some of them prime
ministers—whether such behavior toward a fellow-
Socialist state was justifiable. No one answered. Then,
she relates, someone behind her said: “Of course they
can’t talk. Their throats are choked with oil.”

The UN itself is choked with oil. Though it does not
even pay its share of costs for Palestine refugees—the
US bears the burden here as in everything else at the
UN—Arab oil money has turned the organization into
one of the most corrupt and corrupting creations in the
whole history of human institutions. The decisive
moment came, | believe, when it agreed to provide a
form of recognition to Yasir Arafat and his terrorist
organization. At this point the UN, by its own action,
repudiated its primal principle that disputes should be
settled by negotiations and not by force. The PLO gets
the point, too: every indication of international
sanction has been followed by some death-happening at
terrorist hands. For the Arafat organization, and its
backers in the Arab and Soviet worlds, most
emphatically do not believe in negotiations; they put
their entire trust in force. Arafat’s gang has no mode of
operation other than the exercise of violence, usually
against the innocent and defenseless. Recently Arafat’s
so-called “foreign minister” made the objects, inten-
tions and methods of his organization brutally clear in
an interview with Newsweek. Much of what he said, of
course, was merely the violent rodomontade of a racist
street-corner orator: “Any Arab state is more
democratic than Israel by definition . .. Even Saudi
Arabia.” But much of what he said has to be taken as a
serious statement of intentions that will actually be
carried out if he and his colleagues and backers ever get
the chance. He flatly denied the right of the [sraeli
people to have a state of their own, irrespective of any
frontier concessions: “In time they will have to accept
it.” “We have,” he said, “no alternative but to fight and
you can expect we will escalate our activities . . . We
have become good warriors and we are fond of it.” He
offered the Israelis the alternative of total political
surrender, or a war to destruction: “If they choose the
latter, they will surely die and we will surely win.” And
he concluded with a boast: “We grow stronger every’
day. My Arabs are getting billions of petroleum dollars.
The future is mine, so why should | worry?”

“The future is ours” was a favorite expression of
Hitler's when he spoke to the German people. His
future ended in a burning bunker below the burning
streets of his capital. Where will Mr. Arafat’s future



end? Or, a much more important question, what future
is there for the United Nations itself? There are already
a growing number of people in the West, especially in
the United States, who wish to withdraw from the UN
entirely. The whole squalid circus would then be sent
packing from New York and, with the withdrawal of
US financial support, the organization would rapidly
become—and be seen by everyone to have become—a
Soviet-Arab rump, devoid even of the pretense of
world authority. This is one possible solution, and we
may well come to it.

On the other hand, there are those who argue that
the UN still has useful services to perform, and that its
moral imperfections are by no means so incurable as is
often supposed. They claim, with circumstantial detail,
that the two votes against Israel were lost, at least in
part, through the ineptitude of Western diplomacy
within the building, and in particular by the un-
skillfulness of the US delegation. We have, of course,
heard this argument before. More to the point is that
Ambassador Moynihan insists on speaking truth,
which is a rare occurrence—and it does not please his
superiors, who are themselves tilting toward the
terrorists, now casually relabeled “moderates.” But
there is one factor in the situation that is itself an
indictment of the UN: the unwillingness of first-rate
Western diplomats to serve, at any rate for long, in
what they regard as its fetid moral atmosphere and its
ambiance of cynical horsetrading and actual financial
corruption. ;

My own instinct, at this stage, is to advise a middle
course. Certain UN agencies, especially the World
Health Organization and the Food and Agricultural
Organization, should be strongly supported; they do
work that is always useful, and often indispensable (it is
characteristic of the  Soviet government, which
regularly comes with its grain begging-bowl to the
United States, Canada and Australia, that it refuses to
have anything to do with the FAO—one reason the
body functions so effectively). On the other hand
support should be immediately withdrawn from
UNESCOQO, an agency whose value has always been
dubious (I write as a former member of the British
Commission for UNESCO) and which has now, in
effect, been captured by a combination of Arab oil cash
and Communist-Marxist diplomacy. At the UN itself,
the Western democracies should retain a watching
brief. They must continue to block Ffurther
Communist-Arab attempts to debauch the organiza-
tion, but they must be prepared, if the situation grows
still worse—as [ fear it will—to leave altogether.

In the meantime there is a case for preparing an
alternative organization of civilized nations, which will
impose clear and compulsory qualifications for
membership: respect for the rule of law, both national
and international; democratic institutions that function
effectively; freedom of speech, religion and the press;

and equality of all races and creeds before the law. I do
not think problems of definition will prove too
obdurate. We all know a free and civilized country
when we see and visit it. Such an organization would be
a beacon of light to oppressed and fearful people all over
the world. It would be, in the first place, a defensive
organization, designed to protect its peoples from the
scourge of international terrorism, now, in my opinion,
a greater threat to the peace and future of the world
than the risk of thermonuclear war, or the supposed
depletion of our natural resources. For terrorism has
become the reflex outlet of just about every grievance,
great or small, real or imagined and also the vicarious
experiment of cowards.

But [ do not think such a league of civilized powers
should be content with a role of passive defense. | recail
a noble passage spoken by W.E. Gladstone in 1881,
when the gunmen were first getting their deathly grip
on Ireland: “If it shall appear that there is still to be
fought a final conflict in Ireland between law on the one
side and sheer lawlessness on the other . . . then [ say,
gentlemen, without hesitation, the resources of
civilization against its enemies are not yet exhausted.”

Nor are they exhausted today. It is time for us to-

remind ourselves that we still have the power, even if
we sometimes appear to lack the will, to seize the
enemies of civilization by the throat. For too long—for
a quarter of a century, in fact—Western civilization,
even accounting for its considerable cruelties, has
behaved toward the rest of the world with an imbecile
combination of unnecessary guilt and misplaced
generosity. We have given aid and comfort and
received, on the whole, little but abuse and violence. We
have not won the friendship of the world beyond; we
have simply forfeited its respect. Isn't it odd that the
United States, which in Vietnam and Chile could be so
brazen in its criminal indecency, should now be so
cowardly in hesitating to retrieve the more humane
aspects of its tradition—or for that matter to assert its
own deepest interests?

Has not the time come tochange our strategy? I think

_that there are many millions of people all over the

world, men and women of all races and colors and
creeds, living under corrupt tyrannies or ferocious
police states, who feel somehow that the West has let
them down; that the civilized powers have failed to
uphold the standards of international behavior set by
their forebears. What these millions are waiting for,
and what, needless to say, millions in the West are
waiting for, is some positive sign that the Western
countries are determined to revert to the principles of
law and international decency; that they are going to
uphold them in the most systematic, relentless and
comprehensive manner. We. must show that the
resources of civilization are not, indeed, exhausted, and
that the Brezhnevs and the Maos, the Amins, the
Gaddafis and the Arafats will not be allowed to inherit
the earth.

Reprinted by permission from THE NEW REPUBLIC
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THE UN AND SOLEL BONEH

A Foreign Affairs Background Memorandum

by Yadin Kaufmann,
Research and Editorial Associate

The United Nations General Assembly is expected to decide within the
next week on a contract whose handling so far appears to signify an anti-
Israel bias within the UN administration.

The contract, for construction of a building complex to house the UN
Environment Programme (UNEP) and several other UN offices in Kenya, normally
would have been awarded to the subsidiary of an Israeli firm, Solel Boneh,
which had submitted the lowest bid. But normal UN procedure was scrapped
and the contract still has not been awarded, nearly ten months after the
bids were opened.

Observers said this was the first case in memory in which the lowest
bidder was denied a UN contract.

Attempted justifications for rejection of the low Israeli offer and
the eight other bids includehigh cost of the project, the supposed inade-
quacy of international representation in the bidding, and a charge that
Solel Boneh had conducted business with South Africa:

* Alleged extravagence: The original 1977 project was expected to
cost more than $30 million. Since then, UN agencies have been di-
rected by a General Assembly resolution to economize. Various UN agencies
recently changed their plans and decided either not to move to the new
center or that they would not require as much space as they had anticipated
earlier. The World Bank, the High Commissioner on Refugees and the UN infor-
mation center in Nairobi all decided late last year cor early this year not
to establish offices in the new complex, and it was also determined that
earlier growth estimates for UNEP had been exaggeratedly high.

Thus, in his October 24th written report to the General Assembly,

UNEP Executive Director Mostafa Tolba claimed that some of the features of
the original project, including two 500-person conference rooms,were no
longer justified given the reduced estimates of the organizations' needs
at Gigiri, a suburb of Nairobi. "The rejection of all bids," Tolba stated
in his report, "was based on 'the interests of the Organization' to ensure
that United Nations resources are expended in the most economical manner."
Tolba estimated potential savings to the UN at more than $5 million.

' But observers challenged the authenticity of UNEP's alleged desire
for economy by noting that the Assembly already had approved funds for the
complex and that given world inflation, delayed construction of even a more
modest complex was likely to be more, rather than less, expensive. Also, the
cost to the United Nations of redrafting the project proposal was $329,000,
despite the assertion by UNEP Chief of Administration Soleiman Tarbah last
June that the revision "will not result in any immediate changes of the
design and will not contain any extra fees for the architect.” In addition,
UNEP officials had previously been opposed to attempts to 1imit the scope of
the project. So neither in the April 1980 meeting of the UNEP Governing
Council nor in the June 25th UNEP Focal Points meeting was there any sign that
changes in agency requirements would force revision of the building project.

* Alleged selectivity of bid invitations: Tarbah, a top UNEP official,
claimed that "our invitations of bids was selective" and that it was there-
fore contrary to a General Assembly resolution on the internationalization of
bidding for UN contracts. But the reasoning behind this charge appears
to be spurious since 51 countries were invited to bid on the project. And
a high UN official interviewed by the AJC admitted that the Gigiri project

.../continued
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“probably had the widest international input of any project that the UN had
contemplated up to that time."

* Alleged Solel Boneh-South Africa connection: Some gquarters had
asserted that Solel Boneh should be disqualified from obtaining the UN
contract since it had conducted business with South Africa. But this
charge was flatly denied by the company's Nairobi manager, J. Maoz, who de-
clared that Solel Boneh "has at no time, past or present, had any dealings
with the apartheid regime of South Africa" and that it had operated only in
the developing countries of the continent. Maoz's claim has not been dis-
proven and a UN source acknowledged that "if there was available any hard
evidence (of a Solel Boneh-South Africa connection) it would have long since
(been) produced." :

Clearly, other factors were at play in the case, which an Israeli official
interviewed by the AJC called "a very dangerous innovation" since it repre-
sents "the first time political criteria have been used in financial/admin-
jstrative" matters with no basis in a UN resolution.

United Nations financial rule 110.21 stipulates that UN contracts "shall
be awarded to the lowest acceptable bidder" unless the "interests of the Orga-
nization" require otherwise.

But despite the fact that Solel Boneh was the lowest bidder, and that
it had already been "pre-selected" -- or deemed "acceptable" from architectural
and financial viewpoints -- it has not yet been awarded the contract. A
chronology of the contract dispute strengthens the impression.that anti-Israel
forces helped torpedo the award of the contract to Solel Boneh:

1972: UNEP is created. After sharp debate, Kenya is chosen to be the
new organization's future home, marking the first time a major UN agency would
be based in a Third World country.

December 1972: Kenya moves to support the center by providing land for
the headquarters, paying half the rental fees for temporary offices, and pro-
viding communication facilities, liaison officers, and office space in the
Kenyatta Conference Center.

1977: The General Assembly approves a plan for a permanent headquarters
for UNEP and several other UN offices, to consist of 9 office blocks, two large
conference halls, and a library. Total UN appropriation for the project in
1977 and 1979 was $34,780,000.

May 1979: The UN publishes in Kenyan newspapers an invitation to compa-
nies to begin the process of bidding on the UNEP complex contract. A1l the
permanent missions to UNEP in Nairobi are notified that companies in their
countries are welcome to bid.

July 1979: The architect for the project "pre-selects" Solel Boneh and
13 other firms from among the 30 that had expressed an interest in bidding.

Winter 1979/80: Solel Boneh submits a bid on the project along with 8
of the other preselected companies.

October 1980: UNEP informs Solel Boneh that the contract will be awarded
within one month of the opening of the bids.

dJanuary 31, 1980: The 9 bids are opened. Solel Boneh, which had already
built some of Mairobi's most prestigious structures, is found to be the lowest
bidder. Its bid -- for $22.8 million -- was even lower than the original esti-
mate for the project and was $1.4 million lower than its closest competitor.

March 1980: UNEP's Contracts Committee meets in Nairobi and refers the
decision on the project to UN headquarters in New York. Although Tarbah said
the "magnitude" of the contract prompted the Committee to refer the matter to
New York "in accordance with headquarters advice," a UN source said the transfer
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of authority in the case was due to a "misunderstanding" of the Organization's
financial rules on the part of UN officials in Kenya.

April 16-29, 1980: At the eighth session of the UNEP Governing Council,
meeting in Kenya, the plan for Gigiri appears to be moving according to sched-
ule. When J. Witek, the Polish delegate, calls for a halt to all construction
work, claiming the site was too far from the center of Nairobi, he is sharply
criticized by other delegates and by the local press. Peter Oltmanns, Execu-
tive Director of UNEP's Bureau of Funds and Management, discloses that some
$6 million has already been spent on initial studies, surveys, and preliminary
site works at Gigiri, and that the total cost of the headquarters would probably
approach $32 million.

Spring 1980: Solel Boneh officials in New York complain to the United
Nations that they have not yet been awarded the contract. Although the matter
had been forwarded to the UN in New York in late March, not until two months
later -- only 48 hours before the scheduled expiration of the validity of the
bids -- were UN legal authorities approached for their advice on who -- New
York or Kenya -- should make the decision, according to a UN source. United
Nations legal advisers then ruled that the Executive Director of UNEP in
Nairobi must decide on the contract. They also told UNEP that "if you maintain
your project as it is you cannot for any reason change the bidding," a UN
official told the AJC. A

According to an American diplomatic source, Libyan and Moroccan officials
warned UN authorities that there would be repercussions if an Israeli firm were
to get the UN contract. ({Both Secretary-General Kurt Waldheim and UNEP chief
Mostafa Tolba are up for reelection soon -- Waldheim next year and Tolba in
this fall's General Assembly -- and a number of countries reportedly threatened
to withhold supportive votes if Solel Boneh were awarded the Kenya job.) In
June, the Nairobi Daily Nation reported that the Afrc-Arab group at the United
Nations sent a letter to UN officials, declaring: "We strongly protest that
Arab contributions to the United Nations are being considered for indirect
assistance to the racist Israeli establishment. It is the firm belief of the
Arab Group that Solel Boneh should not be considered for the project.”

June 12, 1980: Tolba and Tarbah propose to the UNEP Contracts Committee
a series of recommendations, including one to reject all bids, reassess UNEP's
needs, and call for new bids at a later date on a scaled-down version of the
project. C

June 16, 1980: The Committee accepts this Tolba-Tarbah proposal "in the
interests of economy." There was some internal dissent, however, as one Com-
mittee member abstained and two others requested additional clarifications.
The Committee's Legal Adviser, furthermore, was reported to have declared:
"The Committee is taking the wrong decision for the wrong reasons."

According to the Daily Nation, the Kenyan Foreign Min-
istry urged in an aide-memoire to Tolba that Solel Boneh be denied the contract
because of Afro-Arab disapproval, but also that the tender be awarded "immedi-
ately." Postponement of the bids, the Kenyans reportedly said, would be costly
and "should be avoided at all costs." Therefore, the Government recommended
that the contract be awarded to the second lowest bidder, MNairobi's N.K.

Brothers. (The Daily Nation suggested other reasons for Kenya's eagerness to
have the contract awarded without delay: construction would inject a sorely-

needed cash flow into the country's building industry and would release pre-
cious office space, while a postponed and scaled-down UNEP center would mean
that Kenya would have to provide and pay for outside facilities.)

June 17, 1980: Tolba cancels all nine bids on the proposed UNEP project.

June 25, 1980: At a stormy UNEP Focal Points meeting in Nairobi, many
delegates attack the Agency's handling of the contract issue. Israeli repre-
sentative Arieh Oded declares: "It seems to me that the statement (Tolba's
decision to reject all bids) is just a 'cover-up' for discrimination against
a United Mations Member State." He dismisses UNEP's alleged concern for
fiscal restraint by asking "why this economy consideration came into being
only after it was found that the tender was granted to a certain company which
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happened to be an Israeli company." Oded asserted that if UNEP wanted to alter
plans for the site, it could have followed "routine accepted procedures" for
doing so without disqualifying Solel Boneh or calling for new bids. “We con-
sider this a gross violation of UN rules and procedures," Oded stated.

Summer 1980: The United States, obviously attaching more than just per-
functory importance to the matter, repeatedly stressed to UN officials in New
York and Nairobi its view that "the contract should be awarded according to
UN rules,” as one diplomat told the AJC. The New York Times reported that on
June 19th, Acting Secretary of State Warren Christopher warned in a note to
Secretary-General Waldheim that “"grave consequences" might follow if the UN
violated its financial rules. The United States did, in fact, "indefinitely
defer" its second $5 million contribution for 1980 pending the satisfactory
resolution of the contract question. In a letter to Congressman William Green
which was made available to the AJC, the State Department added that it "will
vigorously oppose specifications changes which are only cosmetic, and which
do not effect verifiable savings to the Organization." Green had complained
to the Department about the “anti-Israeli bias" in the case. The United States
donates some 25% of UNEP's $38 million annual fund.

November 1980: The UN Advisory Committee on Adninistrative and Budgetary
Questions reviews Tolba's revised plan for Gigiri. This plan drastically re-
duces the center's conference facilities and calls for rebidding for the con-
tract. While the Advisory body found it "difficult to reconcile" the new plan
with rgcammendations for conference space originally made by Secretary-General
Waldheim, it nonetheless approved Tolba's proposal as being "based on
a more accurate assessment of present and future requirements than the earlier
ones by the Secretary-General."

The United States, for all that it seeks UN economy, presently advocates
"rejection of the proposed revision and supports building the project as orig-
inally designed," according to Edmund McGill of the State Department Inter-
national Organizations division. )

) Nonetheless, the U.S. probably will go along if the UN General Assembly
Fifth Committee-- in whose hands the final decision rests -- accepts the revised
proposal, and will make its share of UNEP's funds available.

Thus, the stage has been set for the UN, in an unprecedented administra-
tive action, "legally" to take the contract away from an Israeli firm -- obvi-
ously just because it i1s an Israeli firm. Whether this process reaches its
“lo%;cal" conclusion will be determined by the Assembly's decision later this
month.

#80-550-45
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Letter dated 27 June 1980 from the Permanent Representative of Israel
g to the United Nations addressed to the Secretary-General

I have the honour to refer to my letters of 16.Ncventer 1978 and
29 December 1978 (A/33/376 and A/33/543), in which I registered my Government's
strong objection to the release of a United Nations Secretariat publication
entitled The Origins and Evolution of the Palestine Problem, Part I: 1917-1947; 4 §

and Part IT: 1947-1977 2/ (ST/SG/SER.F/1).

% p/35/50.

1/ United Nations publication, Sales No. E.T78.I.19.
2/ United Nations publication, Sales No. E.78.I.20.

80-16506

In those letters I expressed regret
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that the United Nations had been drawn into the pattern, so characteristic of
certain régimes, of rewriting history according to the transient interests of a
political body.

Since submitting those letters to you, three other "studies” have been
released in the same series. They are entitled: The Right of Return of the
Palestinian People (ST/SG/SER.F/2); 3/ The Right of Self-Determination of the
Palestinian People (ST/SG/SER.F/3); 4/ and An International Law Analysis of the
Major United Nations Resolutions Concerning the Palestine Question
(ST/SG/SER.F/L). 5/

As in the case of the first "study', all the others were prepared by or under
the aegis of the “Special Unit on Palestinian Rights' within the Secretariat,
“under the close guidance” of the '"Special Committee or the Exercise of the
Inalienable Rights of the Palestinian People”’. The first three ‘'studies" were
published anonymously; the fourth is said to express the views only of its
authors, W. Thomas Mallison z2nd Sally Mallison. '

The three new pseudo-scientific publications are no less objectionable than
the first one. Emblazoned with the emblem of the United Nations, and carrying the
imprimatur of the Secretary-General, these later "studies” are designed not onlly
to give further currency to a completely misleading versSion of the history of [the
Arab-Israel conflict, but also to propagate bogus theories with regard to a number
of complex legal issues connected with the Arab-Israel conflict.

The partisan views expressed in all the "studies", like the recommendations
of the Committee under whose "guidance'” they have been prepared, accord fully with
those held by the terrorist PLO, an organization which is committed to the
destruction of Israel, a Member State of the United Nations.

By producing and disseminating these publications, the United Nations is
serving the cause of international terror, not the cause of international peace.
In the process, the United Nations has once again misused international funds,
gravely compromised the integrity of the Secretariat and exposed the Organization
to severe and more than justified criticism. '

The Government of Israel does not intend to reply to the gross distortions,
misrepresentations and other improprieties taken with history and law in these
"studies”.

That notwithstanding, it has requested learned counsel, in the person of
Professor Julius Stone, Member of the Institute of International Law;
Distinguished Professor of International Law and Jurisprudence, University of

3/ United Nations publication, Sales No. E.78.I.21.
L4/ United Nations publication, Sales No. E.78.I.22.
5/ United Nations publication, Sales No. E.T79.I.19.
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California Hastings College of the Law; Professor of Law, University of New South
Wales:; Emeritus Challis Professor of International Law and Jurisprudence,
University of Sydney; author of numerous authoritative works in the field of
international law, to peruse these "studies™ from the legal point of view. I now
enclose a memorandum of law which he has written and which deals with some of the
main propositions which the "studies" seek to establish.

As will be seen, this memorandum of law shows that all the “'studies" in the
series rest on flawed foundations and that their conclusions are untenable.

The opinions expressed in the memorandum are those of learned counsel, and do
not necessarily reflect those of the Government of Israel. '

I have the honour to request that this letter and its enclosure be circulated
as an official document of the General Assembly, under items 26, 51, 53. 57,
92, 106 and 109 of the preliminary list, and of the Security Council.

(Signed) Yehuda Z. BLUM
Ambassador
Permanent Representative of
Israel to the United Nations
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ANNEX

Israel, the United Nations anﬂ_;g@grnatipnal Law

Memorandum of Law

by

‘Julius Stone

S.J.D. (Harvard), LL.D. (Leeds, honoris causa), D.C.L. (Oxford), 0.B.E.
Member, Institute of International Law;
Distinguished Professor of International
Law and Jurisprudence, University of
California Hastings College of the Law;
Professor of Law, University of New South
Wales; Emeritus Challis Professor of
International Law and Jurisprudence,
University of Sydney; Barrister-at-Law,
ete. :

June , 1980
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INTRODUCTION
L It is a commonplace among international lawyers that each organ of the United

Nations is the interpreter of its own powers and procedures. This applies to the
General Assembly, even when regrettably the majorities in- that body are marshalled
by means, such as the oil weapon, which do not reflect the legal or moral merits
of the issues before it. General Assembly resolution 3376 (XXX) of

10 November 1975 established a "Committee on the Exercise of the Inalienable
"Rights of the Palestinian People”. In its resolution 32/40 B of 2 December 1977,
the General Assemblj set up a "Special Unit on Palestinian Rights’ in the
Secretariat, which in 1978 and 1979 prepared and disseminated a series of
tendentious studies “under the close guidance” of that Committee. A list of those
"studies” and their brief titles as employed in this memorandum is as follows:

(a) The Orlglns and Evolutlon of the Palestine Problem (ST/SG/SER F/1)
(herein "Origins", publlshed in two o parts);

(v) 'The Right of Return of the Palestinian People (ST/SG/SER.F/2) (herein
"Return"); )

(¢) The Right of Self-Determination of the Palestinian People
(ST/SG/SER F/3) (herein ”Self-Determlnatlon“)

(d) An International Law Analysis of the Major United Nations Resolutions
Concerning the Palestine Question (ST/SG/SER.F/L) (herein
"Resolutions"). :

2. Resolutions, the latest of the "studies", rehearsing and overlapping much
that appears in its predecessors, differs from them in that it discloses the
identity of its authors, namely, W. T. Mallison, Professor of Law and Director,
International Comparative Law Program, George Washington University, and

Sally V. Mallison, Research Associate. Although that "study", like the others,
was prepared and published "at the request of the Committee on the Exercise of the
Inalienable Rights of the Palestinian People”, the Secretariat found it necessary
to distance itself from it by stating that "the views expressed are those of the
authors", a caveat which does not appear in the three earlier anonymous "studies"
The present examination of this entire series of explicitly partisan “studies"
strangely emblazoned with the official emblem of the United Nations, indicates
that the sponsoring Committee's caution in dissociating itself from Resolutions
was well-advised and might well have been extended to all the anonymous "studies"

3. The structure of argument which the authors pursue to their conclusions is as
follows. First, they seek to establish that the United Nations, and particularly
the General Assembly, is "an international lawmaker". Second, they elaborate
various implications of the Partition resolution, before its destruction by Arab
rejection and armed aggression in 1947-8, and argue that that resolution remains
now as ‘'law’" created by the General Assembly, still binding more than three

fsia
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decades later. Third, they seek to show.that repeated recitals in General

Assembly resolutions, from resolution 194 (III) to resolution 3236 (XXIX), establish
in international law a “right of return” for the benefit of Palestinian Arab
refugees. Fourth, the authors likewise seek to show that repeated references in
General Assembly resolutions since 1970 constitute a legal determination of the
right of self-determination of Palestinian Arabs and that the General Assembly is
empovered to redraw the boundaries of Israel in order to satisfy that right.

L, The legal merit of this single-minded argument depends not only on its
internal coherence but also on the soundness of the premises on which it is based.
I shall examine it in both those aspects, beginning immediately with the
fundamental premise from which all the conclusions flow: the status and force in
international law of General Assembly resolutions.

5. While I originally set out to examine the consistency with international law
of the assertions and assumptions of the "studies', I soon found it necessary to
transcend this ad hoc design. ' I realized that the outcomes of the legal analysis
were likely to have critical effects, not only on the Arab-Israel conflict, but on
some basic doctrines of international law. Thus, this memorandum analyses legal
aspects of many complex problems directly relating to the Middle East, and in so
doing clarifies central issues of current international law. In addition to the
legal status of General Assembly resolutions, this memorandum will discuss the
effect of coercion of the Assembly membership by, for example, the 0il weapon, the
legal status of the supposed right of sélf-determination of peoples, the content
and limits of that right and its relation to the limits on the use of force set by
international law, the application of the fundamental international law principle
ex injuria non oritur jus, and other international law issues of similar gravity.
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I. LEGAL EFFECTS OF GENERAL ASSEMBLY RLESOLUTIONS

6. The basic general rule on the legal effect of General Assermbly resolutions
was stated by Judge Sir Hersch Lauterpacht in his opinion in the South West
Africa - Voting Procedure case. He observed that save where otherwise provided
for in the United Nations Charter (as for example with regard to the budget
under Art. 17, or the admission of new members under. Av+. 4, para. 2), “decisions
of the General Assembly ... are not legally binding unon the Members of the
United Nations". Apart from such Charter exceptions, "resolutions" of this body,
even if framed as declarations or decisions, 'refer to recommendations ... whose
legal effzact although not. altogether absent ... appears to be no more than

a moral obligation'. The binding legal guality of such resolutions must be
established Ly conformity with the recognized requlrements for creation of
customary law or treaty lav. 1/

T A generation later, in an equally considered pronouncement, another.
distinguished former judge of the International Court of Justice,

Sir Gerald Fitzmaurice, was no less unequivocal in rejecting the "illusion™ that
a General Assembly resolution could have "'legislative effect", le pointed out,
inter alia, that a Philippines proposal to expressly permit such a legislative
effect was overwhelmingly rejected at the San Francisco Conference; that the
general structure of the Charter limits the General Assembly (as distinct from
the Security Council) to merely recommendatory functions; that it was precisely
this limitation which explains why United Nations lMembers are so often prepared
to acquiesce in allowing so many resolutions to be adopted by abstaining.or not
casting a negative vote; and that such relevance as General Assembly resolutions
might have to international law is, at most, that the content of a particular
resolution may come'to be considered for adoption by States in "a separate
treaty or convention”, binding by virtue of its adoption. 2/

8. These scholarly observations were confirmed the following year, at the
1492nd meeting of the General Assembly's Sixth (Legal) Committee, by a remarkable
manifestation of concurrent views by Members of the United Nations, ~ The Committee
had before it a draft rescolution on the role of the International Court of
Justice. TIts preamble referred to the possibility that in deciding disputes the
Court might take into consideration declarations and resolutions of the General
Assembly. A wide spectrum of States from all parts of the world rejected even
this rather mild reference. The proposal was, some said, an attempt at

"indirect amendment" of Article 38 of the Statute of the International Court, and
a "subversion of the international structure of the United Nations". It was
capable of meaning "that General Assembly resolutions could themselves develop
international law". The proposal attributed to the General Assembly "powers
which were not within its competence". It was an attempt to “issue directives
regarding sources of law', departing from the view that resolutions and
declarations of the General Assembly are "essentially recommendations and not
legally bindinz". Declarations and resolutions of the General Assembly could not
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be considered a source of international law, 'particularly in view of their
increasing political content which was often at variance with international law™. 3/

. Therefore, before their massive reliance on General Assembly resolutions as
creating legal obligations, the authors of the "studies" owe their readers a
full, careful and candid consideration of the requirements involved in Justlfylnc
this reliance under Article 38 of the Statute of the International Court of
Justice. The authors® inability to establish the propriety.of grounding the
legal basis of their theses in recent General Assembly resolutions is especially
manifest in the whole structure of the Resolutions "study". It opens with a
section devoted to "The Juridical Competence of the Political Organs of the
United Nations", obviously intended to maximize -the legal effect of those General
Assembly resolutions favourable to their theses.

10. Despite the contentlouSness of the issue and the wvast literature on it,
Resolutions purports to dispose of the matter by two carefully selected gquotations.
One is from Professor. Rosalyn Higgins' general statement 4/ that votes and views
of States in international organizations have "come to have legal significance',
end that collectlve acts of States repeated by and acquiesced in by sufficient-
numbers /of States/ with sufficient frequency, eventually attain the status of
law" (emphasis supplied). The other is Judge Tanaka's dissenting opinion in the
South West Africa cases. §j But Judge Tanaka there only pointed out that the
traditional requirements for the creation of a new .rule of customary law (practice,
repetition, and opinio juris.sive necessitatis) remain unchanged. Hovever, they.
may matiure at a quicker pace under modern techniques of eommunlcatlon and
lnternatlcnal organizaticn. v

11. From these carefully qualified generalities the "study' proceeds immediately
(p. 5) to its own statement of its sponsors' desired law, namely, that "the State
practice requirement for customary law-meking /is to be found/ in the collective
acts of States (as in voting in favour of a particular General Assembly
resolution) as well as in their individual acts'. For this summary to represent
correctly the opinions of the learned authorities whom they quote, the authors
should then have proceeded, with the same care as Professor Higgins and

Judge Tanaka, to consider additional reguirements. These include the acquiescence
of States., the demonstration of opinio juris sive necessitatis, the sufficiency
of the number of States involved (judged by the nature of their interest, self-
serving or adverse, in the subject-matter), as well as the sufficiency of the
number of instances when these requirements are met. Thus, the quotations relied
on by the authors. proceeded by analogy with these requirements of customary law.
By neglecting the relevant Spec1f1cat10ns for customary law, the authors distort
the analogy into a vague notion of “consensus®

12. The Mallisons' wish for a simplistic rule translating General Assembly
resolutions into. international law, and their failure to establish this
proposition, are understandable. "What is difficult to understand is why, as
international lawyers, they show so little aswareness of the range and depth of
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the controversies among their colleagues, which forbid such simplification. Half
a dozen hypotheses - each with its own conseguential criteria and limits - are
current in the literature and divide the authorities. They include the treatment
of voting behaviour (1) as an extension of treaty-making; (2) as authoritative
interpretation of existing treaties; (3) as expression of "general principles of
law': (4) as declaratory of the existence of rules of international law; (5) as a
new source of international law supplementing the inadequacies of the sources laid
down in Article 38 of the Statute of the International Court of Justice, and

(6) as a means of creating informal expectations among States. According to the
sixth hypothesis, expectations can mature into binding rules depending on whether
the votes of States (a) represent the interests of all affected sides in
controversial matters; (b) avoid extreme and intransigent positions: (c) are free of
vague and indeterminate language: (d) are free of politically motivated double
standards; (e) are not used :to champion ex. parte positions in political quarrels:
and (f) proceed from an international organ which maintains on the particular
matter impartial methods of deliberation and resolution.

13. Hypotheses (1)-(5), as well as that which proceeds on the enalogy of
customary law, all remain inchoate, with applicable criteria surrounded by doubt
and dispute. As to hypothesis (6), it will be apparent, as this examination
proceeds, that much recent General Assembly action on the Middle East, especially
since the deploying of the oil weapon in 1973, 15 a veritable paradigm of that
kind of United Netions action which will not mature into law. 6/ :

14. But the authors do not trouble to explore these vital questions.. Instead,
they fill the lacuna with a superficial summary of the subject matters on which the
Security Council and General Assembly are authorized to adopt resolutions under
Articles 12 to 14 and 33 to 35 of the Charter. It is surprising that in doing so,
they make no reference to the point, relevant to their thesis, that only as to
certain decisions of the Security Council can Article 25 of the Charter create
legally binding obligations for Members. No legal force is attributed by the
Charter to resolutions of thé General Assembly.

15. 1Ignoring or side-stepping all of these issues, the authors invite the

reader (p. 8) to accept the proposition that all assertions of law repeated in
General Assembly resolutions become ipso facto international law by ‘consensus’.
Indeed, by a singular begging of the question, the only real guidance offered.in
Resolutions for selecting those General Assembly resolutions which qualify as
customary law, is to say (pp. 3-4) that "this practice /i.e. of expressing
consensus on legal issues through the General Assembly/ is particularly evident
in General Assembly resolutions concerning Palestine, Israel and the Middle East'.
Thus, after setting out to establish, as a basis for their claim that certain
resolutions on the Palestinian Arabs are law, the limits within which General
Assembly resolutions may be offered to establish the existence of new
international law by direct action of the participating States, the authors then
simply tender those very resolutions as examples of how such new customary law is
created in the General Assermbly. This failure of the authors to lay a firm
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legal foundation for their interpretation of General Assembly resolutions nefates
all the main submissions in the “study”. Their submissions that a formidabl
series of legal obligations, arising outside traditional international law ahd
the Charter, have been imposed on Israel by General Assembly resolutions, do|not
bear scrutiny and so must be rejected.

* ® %

}6. Professor Schreuer wisely observed in his survey of the state of
international law in 1977: ;

A recormencation’s sisnificance will not least devend on the moral authority
of the acopting organ.  Only the maintenance of high and irmartial standiards
of decision-maling in®the dinternational orran will endow its recommendations
with persuasive force for all .sectors of the international community.' he
application of politicdlly motivated double standards or'the use of gengral
resolutions to champion positions in political quarrels are lizble to
undermine the credibility of the international orran even in areas of
relative agreement. 7/ g i ' ;

* There are se?ergl-regsons for suspecting that this rather self-evident préreagisite
for attributing binding force to resolutions of the General Assembly has oftep not

been fulfilled in recent years.

1T. One obvious reason is that some pronouncemerits of that body, even when they
purport to "declare" or "interpret" law, smack of short-term power politics

rather than of a deliberative legislative process. In a General Assembly of over
150 Members. operating on the basis of one State - one vote, major Powers like

the Soviet Union, or alliances controlling a major resource like oil, togethe

with large blocs of third world States, are in a position to convert that bodE
into one more instrument of their own pelitical warfare. In a General Assemblly
with the limited powers envisioned by the Charter this parliamentary situation
would afford a tolerable (perhaps even desirable) arena for international pollitics.
It becomes unacceptable ‘and dangerous when the majority of groupings made up of
temporary and shifting alliances attempts to attribute legally binding force to
the resolutions it forces through this body. Such usurped power is at present
being targeted against much of the western world, and even more particé¢ularly
against Israel,

18. A second reason for denying General Assembly resolutions law-making effefet
is to be found in the duress or political pressures regularly brought to bear| on
States voting in the General Assembly. For example, the coercive oil embargo
power wielded by a few States, diminutive in population but formidable in the
importance of the resource they control, constantly inhibits Members who might
wish to vote no, or even to abstain, on a range of matters notably but net

exclusively affecting the Middle East. Under adequate duress, enough Members
can be "obliged" to support, or at least abstain from opposing, such resclutipns,

Fivuen
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so as to secure a majority for them. But to be "obliged" in this manner certainly
does not satisfy the time-honoured requirement of opinio juris sive necessitatis
in the international law-making process. In the Jurisnrudential commonplace, to
be "obliged” to yield to an armed bandit is not to have a legal obligation td do-
so. No process of this kind, whether on issues affecting the Middle East or on
other matters, can create international legzal obligations.

19. General Assembly resolution 34/65 B of 29 November 1979, purporting to declare
the Camp David Accords and other agreements, including the Peace Treaty between
Israel and Egypt to "have no validity' poses, at a new height of visibility, the
threat to international legal order from sutomatic attribution of legal (or even
moral) force to resolutions of the General Assembly. That extraordinary
pronunciamento on the legal validity of agreements freely negotiated and arrived

at between sovereign States blatantly expresses the policy of the Arab
"rejectionist" States, and the Soviet determination to secure its super-Pover role
in the Middle East. But these political statements cannot be transformed into
"law" by means of a vote in the General Assembly. The 38 States which voted
against that resolution and the 32 which abstained included the United States, the
nine members of the European Economic Community, and nearly 60 other Members. Vhen
this voting pattern is analysed more closely, it emerges that many of the
abstentions would have been negative votes but for fear of the use of the oil
weapon against them. The majority includes more than a score of Members who are
either oil producers or Arab or Moslem in affiliation, and no less than that

number of Communist or Communist-aligned States.

20. That this is now a regular voting pattern in the Genersl Assembly is clear
from a comparison with the notorious resolution 3379 (YXX) of 1975, which solemnly
pretended to “determine" that "Zionism" is a form of “racism”. There too almost
half the Members of the United Nations voted ageinst or abstained, and the majority
consisted of only 72 out of the 142 Members of the United Nations. The coercion
by oil-producing States, in alliance with Communist States, was only too apparent
in that vote. It is obviously not possible to prevent such resolutions from

being adopted. But that is not the pertinent issue. That issue is whether, as the
manipulators demand, there should be added to these extravagant expressions an
attribution of binding force in international law.

- 21. It would indeed be extraordinary if a legel.order which holds void treaties
procured by the threat or use of force (see article 52 of the Vienna Convention
on the Law of Treaties), would simultaneously attribute binding legal force to
resolutlons of the General Assembly for which States vote under extreme duress.
No doubt the use of bargaining power, whether deriving from oil resources or from
military force, cannot be prevented altogether from influencing the outcomes of
negotiations between States. Yet, just as the Vienna Convention on the Law of
Treaties sets limits to the lawful role of military power in inducing a party to
accede to a demand, there must be corresponding limits to ‘other means of coercion,
including threats of economic strangulation by deprivation of essential oil

supplies. 8/

Fexa
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22. There are a number of specific provisions of the Charter governing the
empldyment of extreme economic duress. First, Article 53 expressly lays down that
"no enforcement action shall be taken under reglonal arrangements, or by reglonal
agencies without the authorization of the Security Council'. Yet in fact this is
what the 1973 Arab States' oil embargo against the United States, the Netherlands,

Japan and other States amounted to. Such unilateral measures would not be in
conformity with the Charter even if the political demands of the Arab States
against Israel had conformed (which they did not) to the relevant Security Council
resolutions. Second, the extreme coercion of the concerted oil measures probably
constituted & threat or use of force, forbidden by Article 2, paragraph L, of

the United Nations Charter. There is a great difference between this degree of
economic coercion based on monopoly power over oil supplies, and mere legal
embargoes by one State against another when the fact of monopolistic control is
absent. If this is so, the Vienna Convention on the Law of Treaties renders void
any consensual obligation which States are thereby induced to accept. Third,
many United Nations Members have taken the view in connexion with the Definition
of Aggression that it includes "economic aggression', and that its victims may
lawfully take appropriate measures of self-defence. Fourth, a conspiratorial
design of this kind by a group of Members to cripple the economies of other
Members for collateral political ends obviously flouts the "Purposes” and
"Principles” of Articles 1 and 2 of the Charter, as well as the Declaration on
Principles of International Law Concerning Friendly Relations and Co-operation
Among States in Accordance with the Charter of the United Netions, adopted by the
General Assembly in resolution 2625 (XXV). Fifth, as a number of States urged in
the Special Committee on the Definition of Aggression, the “sovereignty” of States
protected by Article 2 of the Charter, as well as by the Definition of Aggression,.
may embrace -economic attributes in addition to "territorial integrity"

and "political independence". Hence, the extreme coerciveness and dubious legallty
of the Arab oil boycott under Artlcle 53 of the Charter would seem to constitute
“a threat or use of force in violation of the principles of the Charter”.

23. If the exercise of modes and degrees of duress against individual States or
regional groups are thus unlawful, it would be strange to think that they could
remein lawful when exercised against the collectivity of Meumber States of the
United Nations in the General Assembly. And it would become correspondingly
grotesque to argue, as do all these "studies", that once assertions in

resolutions of that body are sufficiently repeated they are transformed into _
international law, regaerdless of any duress by way of oil or other pressures which
induced many Members to vote or.abstain so as to allow them to be adopted. The
grotesqueness arises not merely from dignoringz the unlawful pressure by which the
mere appearancé of consensus is produced, and which, in principle, should of
itself taint the resolution qua resolution. The grotesqueness is raised. to
breath-taking proportions by the claim.that such resolutions are transmuted into
precepts of 1nternat10nal law blnd1ng on all States.

-
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2k. A third reason for rejecting claims that General Assembly resolutions as such
create binding law is the rather indiscriminate fashion current today in the
General Assembly of endorsing assertions made in the name of "international law",
merely because they seem "progressive” in the sense of constricting the legal
rights of States not belonging to the so-called Non-Aligned Group. Such positions
are sometimes taken by publicists of some sincerity: yet they often represent a
naive view not only of international law, but also of both morality and
international politics. These publicists can be found to take stern restrictive
views: of the range of lawful resort to force by States, while insisting., with no
sense of the incongruity, that States are also free to initiate or support "wars
of liberation" of their own choice, provided that they can control by any means
sufficient protective votes in the General Assembly. Such doctrines are &
veritable forcing-bed for the double standards which Dr. Schreuer, as seen,
correctly stigmatizes as fatal to any attribution of law-making to the General
Assembly. e : :

25. This "softening” of the doctrine which has been‘a mainstay of statecraft since
before the Peace of Westphalia (1648), is due in part to changing power-
constellations, cultural styles and ideological commitments, and sometimes to
post-colonial guilt feelings. But it is ‘also due in part to the skill,
imagination and persistence with which Soviet, Arab and other diplomats and
publicists have co-ordinated, disguised and pressed the accumulation of their
demands against the existing legal order. It is not the present thesis that in
this new situation the give and takeé in the conflict of claims and the power that
backs them may not yield new principles for a viable legal order. Yet to cualify
as international law any assertion for which a majority can be marshalled in the
General Assembly is to undermine both the United Nations and the international
legal order as hitherto understcod. 'The effect may be to block or vaporize that
law, so as to foreclose any chance of adjusting it to changing conditions, as
well as to invite political apd military disasters.

26. _Professor Gaetano Arangio-Ruiz's work, The Normative Role of the General
Assembly of the United Nations and the Declarstion of Principles and Friendly
Relations, 9/ is perhaps the most comprehensive and up-to-date examination of
this matter. That learned author and experienced diplomat has diligently
assembled, scrupulously commented upon, patiently organized and critically
analysed the practice and growing literature which seeks to establish, explain or
support pretensions to law-making authority by the General Assembly. It is a
work which commands attention from all who value juristic and intellectual
integrity above fashion and ideology. Professor Arangio-Ruiz ranges over numerous
theories which purport to attribute law-making authority to the General Assembly.
These include the supposed legitimation by the Charter or other contractual rule;
a suppdsedly ‘authorizing rule of customary law, the supposed "will" of the
"Organised International Community”, and the supposed binding force of particular
resolutions seen as the practice of States maturing into custom or as "treaty”
obligations based on “consensus’.

L
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2T7. On every such ground he is led to conclude that the General Assembly lacks
authority either to "enact"” or "declare" or "determine" or "interpret" international
law in a way legally binding on any State, whether or not a Member of the United
fations and regardless of how that State voted on the particular resolution. His
demonstration is relevant both for attempts at abstract "declaration” of law made
by the General Assembly and for usurpation of the power to ''determine" matters on
which States are at variance, despite the lack of authority from the Charter to so
“determine”. He calls upon international lawyers to resist and reject what he
calls the "soft-law method” associated with loose attribution of independent law-
making power to the General Assembly. In response to arguments like those made

in these ‘studies’, that sufficiently frequent revetition of a statement in the
General Assembly can in itself transmogrify that statement into a rule of
customary law, Professor Arangio-Ruiz offers a fitting answer:

It would be too easy if the "shouting out' of rules through General
Assembly resolutions were to be law-making simply as a matter of
"times" shouted and size of the choir. By all means, we would urge
that one let the General Assembly shout as often and as loud as it
is able and willinz to shout. However, for the shouted rule to be
customary law there still remeins to consider the conduct and the
attitudes of States with regard to the actual behaviour, positive or
negative, contemplated as due by the rule (p. 476).

RSN

28. Among the more dramatic examples of the dangers to the international legal
order from loose attempts to turn General Assembly resolutiens into international
law is that bedy's resolution 3236 (XXIX) of 22 November 1974 on the rights of the
Palestinian people. Since that resolution is also a centre-piece of all four
"studies” it <s instructive to examine it in terms of the preceding general
analysis.

29. The basic issues and principles for the settlement of the Middle East
situation were set forth in Security Couneil resolution 242 (1967), reaffirmed

in resolution 338 (1973), which required the parties to proceed forthwith to
negotiations for & just and durable peace. During the period from 1967 to 1973,
various cease-fires ordered by the Security Council and consented to by the
parties were beyond any doubt in full legal force. Under those circumstances, the
hostilities initiated by Egypt and Syria in 1969-1970 and 1973, and the Arab
States' harbouring and support of terrorist operations against Israel under the
auspices of the PLO and its military wings, should have incurred the censure of
the United Nations. However, the geo-political drives of Soviet policy, the
multiplication of United Nations Members aligned in voting blocs with Communist
and Arab Members, the political use of the Soviet veto and the coercive use of the
0il weapon, rendered the Security Council impotent through most of the Yom Kippur
War of 19T73.
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30. Then, on 22 Hovember 19Tk, the General Assembly adopted resolution 3236 (XXIX)
which made explicit this travesty of the applicable principles of international
and Charter law. o one.can second-guess the voting fate of that resolution had
not the damoclean sword of an oil boycott hung over the proceedings. Even under
such coercion, one third of the Members of the General Assembly either voted
against or abstained. "Resolutions: adoPted in such circumstances are not likely
_to: reflect or promote 1nternat10nal law, niuch less justlce or morallty

31. In resolution 3236 (XXIX) the General Assembly purported to reaffirm “the
inalienable rights of the Palestinian people in Palestine”. It also recognized
the PLO as the appropriate claimant in respect of such rights. In so doing, the
General Assembly endorsed by implication ppior7PL0 actions, including terrorist
activities deliberately aimed at men, womén and children, as well as the citizens,
airports and aircraft of numerous States not involved in the Middle East dispute.
By the same token, and by & later express provision, it also offered dispensation
for the continuance of such activities.

32. Second, the resolution vlolated various legal principles and rights
guaranteed under international law and under other euthoritative long-standing

. United Nations resclutions. By its endorsement of the PLO's aspirations, which
(under art. 6 of the Palestinian National Covenant) csll for the destruction

of the State of Israel, the measure violated the sovereign equality of Israel,
guaranteed by Article 2, paragraph 1, of the Charter. It also violated Israel's
right to be free from the threat or use of force under Article 2, paragraph 4, and
to be free from armed attack undeér Article S51. ‘

33. Third, the resolution contradicted the assurance embodied in Security Council
resolution 242 (1967) of Israel's right "to live in peace within secure and
recognized boundaries free from threats or acts of force :

34, TFourth, by reaffirming what it called “the inalienable rights of the
Palestinian people in Palestine", with no geographical limitation placed on those
last two words, the resoclution contradicted the General Assembly's 1947 Partition
resolution. Although Areb aggression prevented that resoclution from ever coming
into legal operation, the General Assembly was certainly committed to recognizing
the entitlement of the Jewish people, and later of Israel, to scme part of
Palestine. Historie and geographic '"Palestine” includes not only Judea and
Samaria and Gaza, but also the whole of pre-1967 Israel and the Kingdom of Jordan.
This notwithstanding, the representative of Jordan in the debate on the 19Th
resolution made clear his country's view that Israel was included in the
"Palestine’ claimed for the Palestinians, whereas Jordan was not!

35. Fifth, while the General Assembly in 1947 had requested the Security Council
to treat the use of force by Arsb States as "a threat to the peace, breach of the
peace or act of aggression", the General Assembly in 19T4 placed itself in the role
of a virtual accomplice by encouraging the resumption of the very kind of
aggression which it formerly singled out for peremptory condemnation. This
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lamentable volte-face is underscored by the express approval in paragraph 5 of
the resolution of the use by the PLO of "all means" to achieve its ends, and its
appeal to all States and international organizations to assist with such means! 10/

36. The representatlve of* the United States spoke for many Merbers when he
referred to the dangers to the authority of the United Nations posed by such
one-sided resolutions. He cited the handling of the global economic crisis and
the Middle East conflict as examples of what he viewed as arbitrary disrespect for
the Charter. He warned that if the United MNations continued to proceed on the
basis of arithmetical majorities, a 'sterile form of internatiomal activity" would
result and the United Hations would no longer be regarded as a responsible forum
of world opinion. 11/ Yet this resolution typifies the resolutions of the recent
period on which these ' "studies"” base their untenable conclusions.
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II. GENERAL ASSEMBLY ‘RESOLUTION 181 (II) of 29 NOVEMBER 1947

37. Two distinct and basic legal gquestions are wholly overlooked in the Mallisons'
analysis of the Partition resolution. One: What would have been its effects on
sovereign title in the territories concerned had the Arab States not rejected it?
Two: What residual binding effect (if any) survived the destruction of the
resolution by Arab aggression? Both these questions are certainly part of what
the authors call (p. v)"the context of internationel law" in which they claim to
be examining the United Nations resolutions concerned. Legal relations of States
cannot te frozen at a poxnt in time over a quarter of a century ago, even at the
behest of these authors.

38. The first issue is the potential legal effect of the Partition resclution

had it come into legal operation. On this issue the authors involve themselves

a somewhat tortuous struggle. On the one hand, they do not dissociate themselves
from Arab claims that the resolution was invelid ab initio, viclating (in their
view) the Mandate for Palestine, as interpreted by Arab protagonists (pp. 22-23). 12/
Acceptance of these claims would obviously tend to justify the Arab States'
forcible rejection of the resolution. On the other hand, after failure of that
Arab aggression to destroy Israel, the authors, writing over three decades later,
wish for rather obvious reasons to attach great value to certain provisions of the
1947 resolution which would, on their interpretation, be legally embarrassing to
Israel (pp. 24-25). 1In this schizophrenic posture, their analysis suggests that
the General Assembly was in 1947 both a legltlmate United Nations successor to the
League of Naetions Mandates System, and a usurping authority acting ultra vires.

The tension of simultaneous validity and invalidity which they suggest for the

1947 resolution infects, and cripples the whole of their’ account of the role of the
General Assembly at that tzme

39. If we address ourselves directly to the potential effects on sovereign title
had the Partition resolution not been aborted by Areb aggression, the answer is not
complicated. On 2 April 1947, the United Kingdom, as the Mandatory Power, gave
formal notice to the United Nations and esuthorized the General Assembly to attempt
a settlement on the question. 13/ Since the Charter refers to the Mandate System,
the United Kingdom's request was properly a "question or ... matter within the
scope" of the;Charter, for purposes of General Assenbly discussion under Artiecle 10.

4L0. Tt is no less certain, however, that the powers of the General Assembly acting
on & matter within Article 10 are limited to the non-binding mode of
"recommendations" (paras. 6-36, supra). Moreover, the language of the 1947
resolution was scarcely such as to convey titles instanter. . Nor was it clear that
the General Assembly had any territorial title in Palestine to convey.

Elihu Lauterpacht correctly concludes that the Partition resolution had no
legislative character as is necessary to vest territorial rights in either Jews or
Arabs. Any blndlng force would have had to arise from the principle Egcta sunt
servanda, that is, from the agreement of the parties concerned to the proposed
plan. Such agreement was frustrated ab initio by the Arab rejection, 1lk/ a
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rejection underscored by the armed invasion of Palestine by the forces of Egypt,
Lebanon, Transjordan, Syria, Iraq and Saudi Arasbia launched hard on the heels of
the British withdrawal on 1h May 1948, and aimed at destroying Israel.

Ll1. Israel thus does not derive its legal existence from the Partition plan. 15/
Rather, its independence rests (as does that of most other States in the world) on
its own gssertion of independence, on the vindication of that independence against
assault by other States, and on the establishment of an orderly government within
the territory under its control. At most, as Israel's Declaration of Independence
expressed it, the General Assembly resolution was a ‘'recognition" of the "natural
and historic right" of the Jewish people in Palestine. The immediate recognition
of Israel by the United States and othér States, and its admission in 1949 into
the United Nations, were in no way predicated on its creation by the Partition
resolution.

42. Israel's Declaration of Independence of 14 May 1948, made under the immediate
shadow of armed attack from the Arab States, predicated independence on the
following grounds: (1) Eretz Israel (the land of Israel, the Hebrew name for
"palestine") was the birthplace of the Jewish people where "their spiritual,
religious and national identity was shaped", where they first attained statehood,
created culturel values of national and universal significance, and gave the Bible
to the world; (2) Jews in exile had never ceased to pray and hope for their return
to political freedom in the land of Israel; (3) efforts to return to Fretz Israel
had continued throughout successive generations, and in recent decades had

become a mass movement, bringing a revival of the Land of the Hebrew language, and
progress for all inhabitants: (L) the historic connexions between the Jewish
people and Eretz Israel and the right of the Jewish vpeople to rebuild its Mational
Home there were internationally recognized in the League of Nations Mandate; and
{(5) the contribution of the Jewish people to the victory of the freedom-loving
nations over the nazi tyranny had gained for them the right to be reckoned among
the peoples who founded the United Nations. These elements are summéd up in a
concluding affirmation that "it is the natural right of the Jewish people to be
master of their own fate, like all other nations, in their own sovereign state".

L3, All these elements of Israel's entitlement to sovereignty were independent of
the United Nations., They refer to facts existing before the United Netions was
established. However, the Declaration did also refer to the General Assembly's
Partition resolution. It recited that on 29 November 1947 the General Assembly
had adopted 2 resolution "calling for" the establishment of a Jewish state in
"Eretz~-Israel"”, and that "this recognition by the United Nations of the right of
the Jewish people to establish their state is irrevocable' (emphasis supplied). 16/

4y, T have emphasized certain of the words used in the official translation of the
Declaration because the Mallisons' version in Resolutions (p. 26) alters them in
ways tending to support the otherwise untenable assertion that "Israel has placed
heavy reliance upon the Partition resolution as providing legal authorlty" and that
it "is the pre-eminent juridical basis for the State of Isrsel'. The authors
interpret (without adducing asny support) the expression "calling for" in the

Fies



A/35/316
s/1koks
English
Annex

Page 17

Declaration of Independence as though it was authorizing. They also take liberties
with the phrase that the United Nations' "recognition" is "irrevocable'. 1In
context, this means that the preceding five elements of Jewish peoplehood and
entitlement to national independence, as elucidated earlier in the Dleclaration,
justify "this recognition" by the United Nations. The authors substitute for the
word 'recognition” the word "resolution”, thus rewriting Isreel’s Declaration of
Independence as if it read, "This resolution by the United Nations ... is
irrevocable”. This distortion is obviously essential to their argument that
Israel remained and still remains bound by the 1947 resolution despite its
rejection by the Arab States and other authorities concerned. It is, however,
pure fabrication.

L5. Returning to the question: What would have been the legal binding effect of
the Partition resolution had its coming into operation not been aborted by the
Arab States? The answer is that the "Plan of Partition with Economic Union" set
out in the annex to that resolution, would, if accepted, have been binding on
Israel and on the Arab States, including the new Palestinian Arab State once it
was established, on the basis of the rule pacta sunt servanda. The effect of the
agreement would have been to allocate sovereign titles, inter alia, to Israel,
the proposed new Areb State, and the proposed corpus separatim comprising
Jerusalem and its environs. Isreel stood ready to enter into this agreement. On
the other hand, as even the authors have to admit (pp. 25-27), the Arsb States
rejected it, and used armed aggression to destroy the Plan. 17/ There was in fact
no such agreement, no such effect in vesting and delimiting titles, and no such
entities as the proposed Arab State and corpus separatum ever came into being, in
fact or in law.

L6. The chronclogy of events is essential in assessing whether the Partition
resolution could affect sovereign titles in Mandated Palestine. The resolution
recommended to the Mandatory Power the adoption and implementation of the revised
majority plan of the United Nations Special Committee on Palestine (UNNSCOP); it
requested the Security Council to "take measures' to implement the Plan; it called
upon the inhabitants of Palestine to take steps necessary to put the Plan into
effect; and it appealed to all Governments and peoples to refrain from any action
which might hamper or delay the Plan's coming into effect. The Plan envisaged the
termination of the Mandate and the withdrawal of British forces no later than

1 August 1948. It provided that the Arab and Jewish States and the international
régime in the City of Jerusalem should come into existence not later than

1 October 1948. The Plan also described their future boundaries and included
chapters on the Holy Places, religious buildings and sites, religious and minority
rights and citizenship, international conventions and financial obligations.

47. The Jewish Agency for Palestine reluctantly accepted this resolution, in the
belief that it contained the elements upon which the parties could together
construct a peaceful future. 18/ The Jewish Agency did so on the understanding
that, despite the negative attitudes of the Arab States in the General Assembly,
they would accept the appeal of that body not to oppose its implementation by
violence. This understanding was implicit in the principle of reciprocity in
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international relations founded on mutual consent. The Arab States, however,
rejected the resolution as infringing Arab rights, and ultra vires of the General
Assembly. They proceeded in May 1948 to attempt to seize the whole of Palestine
by armed force. Consequently, all basis for bringing the plan into legal operation
was finally destroyed by the Arab States in hay, months before the termination of
the Mandate. 19/

L8. The authors of Resolutions pay virtually no regard to these dates and events,
despite their crucial importance for vesting titles in international law. After
their opening vacillation as to whether or not the resolution was "invaligd”

ab initio, they confuse matters further by vigorously asserting that the resolution
is certainly of continuing validity today (pp. 25-27), over 30 yearc later.

49. The miracle to be wrought by the Arab States, and by the Mallisons in their
wake, is almost as impressive as the revival of something dead. It is no less
than the resuscitation of a resolution which they had guaranteed would be
still~born and which they had buried by their own aggression over three decades
ago. 20/ Since, as shown, none of the resolution's potentisl legal effects ever
came into being in the first place, they cannot have any "eontinuing validity"
today.

50. The opposite view pressed by the authors of Resolutions is grossly repugnant
to elementary considerations of jJustice and equity and good faith common to most
legal systems, including international law. There are additional grounds, rooted
in basic notions of justice and equity, on which the Arab States and the
Palestinian Arabs should not, in any case, be permitted after so lawless a resort
to violence against the resolution, to claim legal entitlements under it. Several
of "the general principles of law'" mentioned in Article 38, paragraph 1, of the
Statute of the International Court of Justice preclude it. These Arab claimants

do not come with clean hands seeking equity; their case is mired by the illegal’
bid to destroy by aggression the very resolution from which they now seek equity.
They may also be thought by their representations concerning these documents to
have led others to act to their own detriment, and thus are now debarred by their
conduct from espousing, in pursuit of present expendiencies, positions they
formerly denounced. Their position also resembles that of a party to a transaction
who has unlawfully repudiated-the transaction, and then comés to court years later
claiming that selected provisions of it should be meticulously enforced against the
wronged party. Similarly, it resembles that of a party who has by unlawful
violence wilfully destroyed the subject-matter which is "the fundamental basis" on
which consent was to rest, and now clamours to have the orlglnal terms enforced
against the other party.

51. The authors of Resolutions seek to salvage som€ continuing binding effect for
the Partition resolution by susgesting (p. 27) that the gist of some later General
Assembly resolutions, especially those concerning Palestinian peoplehood, somehow
retroactively instilled new life into the still-born resolution of 1947. They
argue that these later resolutions now "constitute a world-wide consensus of
support”. I have already submitted that these authors have not adequately examined
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the limits within which votes in intérnational bodies can be the equivalent of
statements of rules of international law. This deficiency also undermines this
final basis of their claim that the provisions of the abortive 1947 Partition )
resolution constitute binding norms of international law in 1979. General Assembly
resolutions having no law-making authority on their own, certainly cannot revive a
resolution which never had.any legal effect to begin with.

s



A/35/316
‘S/1Loks5
Tnglish
Annex

Page 20

IIT. THE RIGHT OF RETURN

52. An examination of the General Assembly resolutions on the right of return or
compensation of Palestinian refugees shows that the heavy reliance on them
displayed by the authors of Resolutions (pp. 31-37) is misplaced. The authors
themselves observe (pp. 31-32) that paragraph 11 of General Assembly resolution
194 (III), which they properly recognize as the starting point and basis of their
argument, did not even purport to be in mandatory terms. It was simply part of
the terms of reference of the Palestine Conciliation Commission. A recital in
resolution 273 (III), on the admission of Israel into the United Nations,
"recalled" that resolution 194 (III) provided an option for refugees to return

to their homes or to receive compensation, but it immediately "noted" the
declarations and explanations made by Israel with respect to implementation of
that resolution. Since Israel's declarations and explenations did not
unqualifiedly accept the resolution, it can in no way be regarded as creating a
legal obligation. As Elihu Lauterpacht observes the General Assembly "could not
by its resolution give the Jews and Arabs in Palestine rights which they 4did not
otherwise possess; nor, correspondingly, could it take away such rights as they
did possess". 21/

53. t is clear that the next resclution, General Assembly resolution 513 (VI),
was designed to facilitate the resettlement of the refugees in order to end their
virtual confinement in concentration camps on Arab territory. Resettlement was
the effective solution for the far larger and more complex refugee problems in
Europe after the Second World War. With regard to the Arab refugees, it is a
melancholy fact that this more humane and effective course has been followed to
so small an extent, for so long, that some observers have concluded that, for the
Arab States concerned, the refugee problem was more useful than its solution.
Resolutions 2452 (XXIII), 2535 (XXIV), 2963 (XXVII), 3089 (XXVIII) and

3236 (XXIX), concerned with refugees fleeing in the aftermath of the Arab
ageression of both 1947-1948 and 1967, aim at supporting the activities of the
Commissioner-General of the United Nations Relief and Works Agency for Palestine
Refugees in the Near East (UNRWA). Although they contain various calls upon
Israel and expressions of regret in the matter of repatriation and compensation,
the peremptory assertions vital for the "studies" only finelly mature in
resolution 3236 (XXIX) of 22 November 19T4. In the era of the oil weapon which
then ensued, General Assembly resolutions indeed began repularly to insert the
adjective "inalienable'" before the words "right to return'.

® £ 0%

54, Even if those resolutions are taken as declaratory of international law, the
question still arises why the authors of these "studies" have ignored the fact that
Israel has absorbed and rehabilitated even larger numbers of Jewish refugees
uprooted from Arab lands since 1948. In their doggedly meticulous analysis of
General Assembly resolutions, the suthors nowhere refer to Jewish refugees, nor.

do they even seek to explain why the general judicial principles on this matter
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which they so eloquently invoke (pp. 28-30), running from Magna Carta (1215) to
the International Covenant on Civil and Political Rights (1966), should apply
only to Arab refugees and not to Jewish refugees.

55. The members of each of these groups suffered similar wrongs. The duty of
providing homes for the 700,000 Jewish refugees involved was assumed by Israel in
its fundamental Law of Return of 1950, as a first responsibility of the new State.
This great burden of rehabilitation assumed by Israel should, both in law and
justice, be brought into asccount in assessing contributions to be made by the
Areb States and Israel to what Security Council resolution 242 (1967) called a
"just" solution to the refugee problem. The point is even more pertinent because
* the misfortunes of both peoples arose from unsuccessful ventures in aggressive use
of armed force in defiance of the United Nations Charter and resolutions by Arab
States, and not by Israel.

- B R

56. 1In this connexion, the authors of Resolutions exhibit a curious astigmatism.
Most remarkable is their failure to 1dok carefully*at relevant Security Council
resolutions, especially resolutions 242 (1967) and 338 (1973). After all, the
title of their "study" is Major United Nations Resolutions, not Major General
Assembly Resolutions. In their tangled doctrine about "the right of return” of
Palestinian refugees, they pay no regard whatsoever to the fact that the Security
Council in 1967 did not feel that it could invoke any such hard-and-fast rule of
international law as the authors assert. Nor do the authors deign to notice the
fact that the formula of resolution 242 calling for "a just settlement of the
refugee question", does not suffer from their own one-sidedness in ignoring
Jewish refugees from Arab lands, while insisting on redress to Arab refugees from
Palestine. They fail to notice that, as late as 1973, the Security Council
reaffirmed in resolution 338 (1973) all the provisions of resolution 242 (196T7),
and called for urgent negotiation on their basis. This means that even in 1973
the resolutions of the Security Council, also a principal organ of the United
Nations, did not conform to the reconstructed version of international law
offered in Resolutions.
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IV. SELF-DETERMINATION AND THE ARAB-ISRAEL CONFLICT

57. Is self-determination, whatever its specific content, the subject-matter of
a precept of international law itself, or is it only a consideration of policy or
of justice, to be weighed as one among other facts and values in the
interpretation and application of legal rules? The authors of the
Self-Determination "study" ask (p. 1) whether the doctrine is "a prineciple"” or

"a right". To this rather abstruse question, they give an even more abstruse
answer. Conceding that the complexities of the issue are not within their ambit,
they nevertheless announce that they will proceed "on'the axiom" that "the right
of self-determination exists as a crucial element in contemporary international
life and is recognized as such by the political world community'. Note that this
supposed axiom studiously avoids any juridical reference, and might be better
suited to a textbook on the sociology of the international community. A careful
lawyer knows that a notion of "right" may or may not refer to & "legal right".

I propose to analyse the evidence and process by which the authors of
Self-Determination and of Resolutions seek to demonstrate the transmogrification
of this sociological observation into a precept of international law currently
in force. ,

58. The demonstration proceeds (pp. 2-13) by culling the views of publicists who
have asserted that "self-determination has developed intc an international legal
right”. Some of these are experts whose distinction is certainly not in the field
of international law; 22/ but as a token of objectivity the "study" also mentions
(though scarcely exhaustively) one or two publicists who hold the opposing view.
The anonymous writers have perforce to admit (p. 12) that, even today, there is a
"variety of opinions on the issue of the juridical position in international law
of the right of self-determination”., Yet this in no way inhibits them from
assuming that the right of self-determination is "an established principle of
international law", because this is 'the consistent stand of the General Assembly".
Moreover, this stand "reflects the will of the international community', This is
nothing more than a reassertion of their opening axiom, of no legal significance
unless the General Assembly "stand", as reflected in its resolutions, can be said
to have a legislative character. But, as has been shown, although Resolutions
opens with a laboriocus effort to demonstrate that the "stand" of the General
Assembly on a matter becomes international law, its efforts were unsuccessful.
Hence, proceeding from faith (or prejudice) rather than any juristic demonstration,
the anonymous authors of Self-Determination perform the extraordinary feat of
elevating the self-determination principle to the level of jus cogens. 23/

59. 1In both the "studies” on Self-Determination and Resolutions, therefore, the
standing in law of the right of self-determination in general is asserted in
conclusional terms, but nowhere is any demonstration proffered. Within this
hazardous frame the authors produce a collage of documents critical of the League
of Nations Mandate and of Zionism, the national liberation movement of the Jewish
people. With similar selectivity, they rehearse (pp. 22-28) the history of the
British administration in Palestine and the first phase of United Nations
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involvement up to the abortion of the Partition resolution by what the authors
delicately call the "sending" by "the Arab States" of "forces™ into Palestine

(p. 31). Nowhere in this presentation do they give any reason why .
self-determination, as the legel right they claim it to be, does not spread its
blessings over the Jewish people as well as the Palestinian Arab people. Equally
irrelevant for them is the unlawful occupation and annexation by Jordan of the
West Bank and its failure, from 1948 to 1967, to accord the slightest degree of
autonomy to the Palestinian Arabs living there.

# ¥ #

60. Up to 1970, General Assembly resolutions dealt only with the claims of Arab
refugees to return to their homes and "their repatriation, resettlement and
economic and social rehabilitation and payment of adeguate compensation for the
property of those choosing not to return". 24/ It is only with General Assembly
resolution 2672 C (XXV) of 8 December 1970 that "the General Assembly moved
towards acknowledging the correlation between the right of self-determination and
other inalienable rights" (Resolutions, p. 44). From this resolution and from a
phrase in resolution 2649 (XXV) of 30 November 1979, the authors of Resolutions
meke so bold as to argue that all earlier resolutions on the self-determination of
peoples in general, have later and retroactively become "specifically applicable,
to the Palestinian people" (id.). They are thus accepting as an historical fact
that, so far as the General Assembly is concerned, no rights of the Palestinian
Arabs under the Charter were recognized until 1970. :

61. Even resolution 2672 C (XXV) of 8 December 1970, claimed as an epoch-meking
recognition of Palestinian self-determination, was hesitant at that late stage.
No less than 72 States out of a total of the 139 Members of the United Nations at
the time either opposed it or abstained in the vote, and only 4T States voted for
it. This scarcely signals & whole-hearted flash of recognition, even a belated -
one, by the international community of an age-~old self-evident truth!

62. Moreover, unprecedented coercion was exercised in the General Assembly by the
Arab States' oil boycott in support of the Syrlan-Egyptlan attack on Israel in 1973
in order to induce a majority to vote for resolutions asserting the existence of-
the fact of a separate Palestinian Arab national 1dent1ty. Even under such threats
and duress, in 1973, the pertinent resolution 3089 D (XXVIII) marshalled only

87 affirmative votes (with 39 States voting against or abstaining). It is.
noteworthy that when, a year later, resolution 3236 (XXIX) attempted to strengthen
the self-determination claim by "reaffirmation", there were increases in both the
number of Members who opposed, and the number who abstained. 25/

63. The "study" on Self-Determination concludes (pp. 33-37) with a section
entitled "The Affirmation by the United Nations of the Right of Self-Dtermination
of the Palestinian People". While the Resolutions "study" blurs the precise time
of full recognition by the General Assembly of the claim of the Palestinian Arabs,
Self-Determination is crystal clear and accurate on the point. The anonymous
authors of Self-Determination point out that the General Assembly's repeated
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assertions of Palestinian qualification as a nation do not begin until resolution
2672 (XXV) of 8 December 1970. They even stress (p. 33), with perspicacity, but
without mentioning the oil weapon, that it was with the Arab war of aggression of
October 1973 that the cause of self-determination for the Palestinian people "began
a rapid advance". They also stress the close relation between the affirmations by
Arab Heads of State at the Rabat Sunmit in 1974 of the right of self-determinaticn
for the Palestinian Arabs and the status of the PLO, and the Genersl Assembly's
adoption of the PLO resolution 3236 (XXIX) of 22 November 1974. All this leads
inexorably to the admission that the General Assembly's action was taken under
pressure of the Arab States, including those now flexing their muscles through
OAPEC.

64. The authors of Self-Determination admirably summarize (p. 37) the main point
as to nationel claims of the Palestinian Arabs in this striking way:

Thus it will be seen that the right of self-determination of the
Palestinian people, denied for three decades durinm the "andate,
ignored for two decades in the United Mations; have over almost the
last decade received consistent recognition and strons assertion by
a preponderant majority 'of Member States of the United Nations ...

It is ironic that this eloqueuce, applied to the Palestinian Arabs, admits, indeed
insists, that the proper date for the application of the self-determination
principle is placed about 1970, and certainly not half a century before, in 1917.
The implications of this admission are examined below (paras. 66-82). '

65. It is also curious that in a 10-page section on "The National Rights of the
People of Palestine" (Resolutions,; pp. 39-48), the authors continue avoiding
reference to the most important and influential of recent resolutions on the
Middle East, Security Council resolutions 242 (1967) and 338 (1973). As
international lawyers, the authors must be aware of the importance of resolution
242 as the only authoritative and unanimously accepted formulation by the Securlty
Council of the issues between Israel end the Arab States. They ignore its
implications for the self-determination issue in that Security Council resolution
242 (1967) significantly excludes all reference to any national claims of
Palestinian Arebs against Israel. This was simply not an issue in the Middle East
conflict in 1967, nor was it in 1973 when resolutlon 338 (1973) reaffirmed
resolution 242 (1967).

* %

66. A basic assumption underlying this whole series of "studies" is that the
reoples whose competing claims to self-determinntion are to be reconciled are the
Jewish people on the one hana, and the Palestinian Arab people on the other A
corollary to this assumption is that the reléevant date for applyins, the
self-determination principle in the Middle East is 1947, the date of the Partition
resolution. Alternatively, it may be 19Tk, when the General Assembly first
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pronounced, in resolution 3236 (XXIX), that "the Palestinian people is entitled
to self-determination in accordance with the Charter of the United Nations".

67. Such assumptions fly in the face of the history of the struggle over
Palestine by ignoring the critical importance of the decades before 1947. The
main conclusion of Self-Determination (p. 37) is that no such right of Palestinian
Arabs as a separate people was recognized "during three decades" of the League
Mendate, or "the first two decades" of the United Nations. This admission confirms
what is in any case clear from the post-First World War settlement: the rival
claimants. to the former Ottoman territories concerned were limited to the Jewish
and Arab national movements, and given the historical context, properly so.

68. For centuries preceding 1917, the name "Palestine" never referred to a
defined political, demographic, cultural or territorial entity. In the immediately
preceding centuries, the area formed part of the Ottoman Empire, and for much of
that time its provincial capital was in Damascus. In 1917, its larger part, north
of a line from Jaffa to the River Jordan, was part of the Vilayet of Beirut and
the whole of it was considered pert of Sham (a broad area comprising what is today
Syria and beyond). The Arabs living there were not regarded by themselves or by
others as "Palestinians", nor did they in any major respect differ from their
brethren in Syria and Lebanon. This "Syrian" rather than "Palestinian"
identification of Arabs living in Palestine underlay the request of the Syrlan
General Congress on 2 July 1919, "that there should be no separation of the
southern part of Syria known as Palestine, nor of the littoral Western Zone which
includes Lebanon, from the Syrian country". 26/

69. Indeed, the main argument made by Arabs in the post-First World War
negotiations was not that "Palestinians” would resent the loss of Palestinian
identity by the establishment of the Jewish National Home, but that the
inhabitants would resent the severance of their comnexion with their fellow
Syrians. In the light of these facts, the notion that the Arabs living in
Palestine regarded themselves in 1917 as a Palestinian people in the sense required
by President Wilson's self-determination principle (for brevity "the liberation
principle®) is thus a figment of an unhistorical imagination. To respect these
historical facts is not to impugn the liberation principle; it is merely to point
out that the principle must be applied at the approprlate tlme to

group life as they truly exist.

70. Even some PLO leaders have disavowed & distinct Pelestinian identitv. On
31 March 1977, for example, the head of the PLO Military Operations Department,
Zuhair Muvhsin, told the Netherlands newspaper Trouw that:

There are no differences between Jordanians, Palestinians, Syrians

and Lebanese ... We are one people. Only for nolitical reasons do ve
carefully underline our Palestinian identity. For it is of national
interest for the Arabs to encourage the existence of the Palestinians
against Zionism. Yes, the existence of a separate Palestinian identity
is there only for tactical reasons. The establishment of a Palestinian

state is a nev expedient to continue the fight sgainst Zionism and for
Arab unity.
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TL. Thus, the facts relevant to e correct application of the self-determination
doctrine in the present case go back to 1917. For whether this doctrine is already
part of international law stricto sensu, or (as many international lawyers think) a
precept of politics or policy or justice, to be considered where appropriate, it is
clear that its applications must be predicated on facts. One such fact is when in
time the claimant group lacking a territorial home first constituted a people or
nation, with the requisite common endowment: of distinctive language, ethnic orlgln,
history, tradition and the like. .

72. The point in time at which it can be confidently said that a distinctively
Palestinian Arab claim for self-determlnatlon emerged on the Middle East scene was
around the adoption of the Palestinian National Charter in 1964 (revised as a
"Covenant" in 1968). 27/. The Covenant itself testifies with striking clarity that
the belatedness of thls self-recognition as Palestinian Arabs undermined the demands
for territorial sovereignty. It was, after all, nearly half a century after the
non-Turkish territories of the Ottoman Empire had alreaedy been allocated between
the Jewish and Arezb liberation claimants (the latter including the Palestinian
Arabs, but not as a distinctive part). The Covenant sought to side-step these
historical facts by two devices. It cleimed that the Palestinian Arabs were part
of "the Arab nation" to which the post-First World War sllocetion was made, and
which by 1964 had come to control a dozen new independent States in the Middle
Fast (arts. 1h4-15). Put it also insisted that Palestinians were a separate
people entitled to the whole of Palestine as an indivisible terrltorlal unit for
its homeland (arts. 1-5). _

73. This design still left the problem of how, conceding the emergence of a
distinctive Palestinian people only in the 1960s, such subsequent events could
affect the prlor correct application of the "self-determination" or "liberation"
principle in 1919. To meet that problem the Covenent adopted the ingenious fiction
of declaring Palestinian nat1onhood retrospectively to have existed in 1917. To
this end it provided that only ‘Jews who had "ncnmally resided" in Palestine before
the "Zionist invasion" (presumably around 191T) could qualify for membership in the
Palestinian state, and, by clear implication, that all others would be expelled
(arts. 6, 20-23). . , ‘

T4. In order to examine the assumptlons on whlch the studles on Self-
Determination and Resolutions proceed, the year 1917 must be utilized for testlng
the applicstion of the self-determination principle to the Jewish and Arab peoples.
At that time none of the present Arsb States in the former provinces of the Ottoman
Empire in the Middle East had come into existence, So “the Arab Nation", on whose
behalf wide-ranging claims were made, was certainly an eligible claimant under that
principle. By the same token, however, the Jewish people was also & proper
claimant under it. Indeed, historically the Jewish claims began earlier than did
the Arab claims. The Emir Felsal, in his well-known letter of March 1919 to

Felix Frankfurter, recognized the concurrence of the Jewish and Arsb llberatlon
movements. He thanked Chdim Veizmann and other Zionist leaders for being "a great
helper of our /the Arsb/ cause", and expressed the hope that "the Arabs may soon
be in a pOEltlon to make the Jews some return for their kindness". And as a
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signal reminder that, among Arabs-too in 1919, there was no distinguisable
Palestinian Arab nationhocd, he added: '"There is room in Syria for us both"
(emphasis added). 28/

T75. This historical context was clearly set out in the Agreement of Understanding
and Co-operation of 3 January 1919 signed by the Fmir Feisal, representing Arab
national aspirations at the Paris Peace Conference, and Dr. Weizmann, representing
the Zionist movement. Its preamble envisaged the closest possible collaboration

in the development of ''the Arab State and Palestine” as the surest means of "the
consummation of their national aspirations”. It is obvious from article 1 of that
Agreement, providing for the exchange of "Arab and Jewish accredited agents" between
"the Arab State" and "Palestine" that what was envisaged was the allocation of
"Palestine’ for self-determination of the Jewish nation, and of the rest of the
region for that of "the Arab nation". 29/ The Ottoman Empire was so vast that a
dozen independent Arab States came later to be esteblished on it alone. In fact,
the Areb claim for territory in which to exercise their right of self—detenmination
extends beyond these dozen Middle Last States. Several other States in Asia and
North Africa also realize the Arab nation's claim to self-determination. Together
these make up the Arab League, which comprises over 20 members todeasy.

76. Thus, no liberty is being taken with history when it is recalled that
representatives of the Jewish and Arab national movements presented themselves
simultaneously after the First World War as claimants for liberation. Each people,
Jewish and Areb, shared within itself cultural and religious traditions and
experiences decply rooted in the Middle East region. The Jewish people claimed
one part, Palestine, with which it had nearly four millenia of unbroken comnexion,
as its historic home. The Arabs claimed virtually the whole of the territories
detached after the First World War from the Ottoman Empire. These were the two
claimant peoples, the Jews and the Arabs, between whom the Principal Allied and
Associated Powvers made the territorial allocations which began the modern history
of Palestine.

77. The myth propagated in the Palestinian National Covenant that the "Palestinian
people" was unjustly displaced by "Jewish invasion" of Palestine is widely
disseminated, and is unquestioningly and dogmatically espoused in the United
Nations "studies” under consideration. It is therefore necessary to recall not
only the Kingdom of .David and the succession of Jewish politics in Palestine down
to the Roman conquest and Dispersion, but also the continuous Jewish presence in
Palestine even after that conquest. In 191k the Jews in Palestine were a closely-
knit population of almost 100,000.

78. The connexion of the Jews with Palestine is eloquently stressed by the.Report
of the Royal Commission (headed by the late Lord Peel) in 1937. The zeal with
vhich the 'studies" cite passages from that Report fails to include the following:

While the Jews had thus been dispersed over the world, they had never

forgotten Palestine. If Christians have become familiar through the Bible
with the physiognomy of the country and its place-names and events that
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" happened more than two thousand years ago, the link which binds the Jews to

~ Palestine and its past history is to them far closer and more intimate.
Judaism and its ritual are rooted in those memories. Among countless
illustrations it is enough to cite the fact that Jews, vherever they may be,
still pray for rain at the season it is needed in Palestine. And the same
devotion to the Land of Israel, Eretz Israel, the same sense of exile from
it, permeates Jewish secular thought. Some of the finest Hebrew poetry
written in the Diaspore has been inspired, like the Psalms of the Captivity,
by the longing to return to Zion. HNor has the link been merely spiritual
or intellectual., Always or almost always since the fall of the Jewish State,
some Jews have been living in Palestine. Under Arab rule there were
substantial Jewish communities in the chief towmns. 30/

79. In terms of modern ideas concerning the liberation of peoples, it is critical
to identify the two peoples whose competing claims were adjusted when the future
of the former Ottoman territories in the Middle East was being negotiated. TFor it
is fatal to any judgement of justice to misidentify the claimants among whom a
territorial distribution is to be made. The facile assertion that Israel came
into existence on the basis of an injustice to a Palestinian nation proceeds on a
gross error of this very kind. In historical fact the Arab claimants after the
First World War embraced Arabs of the whole Middle East area, including Arabs

in Palestine, who were then in no sense a distinctive national group. The
consequence is that now in 1980, to recognize a "Palestinian nation", and to endow
it retroactively with an 80-year history as a rival claimant for Palestine, is to
play impermissible games with both history and justice.

80. Arab national aspirations were certainly realized in the territorial
“distribution between Arabs and Jews after the First World War. Arab claims to
sovereignty also received extensive fulfilment in the settlements following the
Second World War, not only in the Middle East but in other parts of Asia and

in Africa as well. Altogether this historical process included the following
features:

(a) Despite all the extraneous Great Power manoeuvrings, Jewish and Arab
claims in the vast area of the fcrmer Ottoman Empire came to the forum of
liveretion together, and not (as is usually 1mp11ed} by way of Jewish encroachment
on an already vested and exclusive Arab domain.

(b) The territorial allocation made to the Arsbs after the First World War

. was more than 60 times greater in area, and hudreds of times richer in resources,

" than the "Palestine" designated in 1917 for the Jewish National Home. Indeed, the
area of the territories ultlmatelx made aveilable to satisfy the claims of the
Arab nation to self-dctermination is 500 times greater then the area of Israel.

{c) By successive steps after 1917, further encroachments were made upon
this already tiny allocation to Jewish claims. As early as 1922, a major.part of
it (namely 35,468 out of 46,339 square miles, over three quarters) was cut away
to establish what was to become the independent Hashemite Kingdom of Transjordan.

Fiwn



A/35/316
s/1koks
English
Annex .
Page 29

81. The liberation prin 01nle was thus applied to the rival claims of the Jewish
people and the “Arab Nation” in the period following the First World Var. Moreover,
the principle was applied correctly to the facts of peoplehood then existing, by
allocating the overwhelming share of territory and resources of the whole of the
Middle Bast to the Arab nation (including the Palestinian Arabs). This shere was
ample enough to form in later decades the territorial basis for a dozen independent
Arab States. The principle was also applied by allocating to the Jewish pedple,

as part of the same settlement, & minute fraction of the area, embracing both
Cisjordan and Transjorden. That tiny fraction wes then reduced by four fifths in
1922, leaving the share allotted to the Jewish people under. the liberation
principle as 10,871 square miles, poor in resources, about one two hundredth of |
the entire territory dlstrlbuted. This distribution in no way impaired any right
of self-determination of any other nation. As has been seen, neither at the time
of distribution, nor until decades later, did any distinct grouping of Palestinian
Arabs come to be recognized as a separate_ natzon either by themselves, or by other
Arabs.

82. This presentation of the historical.context belies the attempt in the .
Palestinian National Covenant, now emulated by the named and anonymous authors of
the "studies”, to present the Palestinian issue as a struggle which began in 1917
between the Jews of the world on the one hand, and "Palestinian Arab Netion" on
the other, in vhich the Jews seized the major share. The underlying error here

is the failure to recognize that the liberation principle has to be applied at
particular points in time to the facts as they exist at the particular time. The
self-determination claim on behelf of Palestinian Arabs was first pressed in o
United Nations resolutions at the end of the 1960s.. If indeed they were wronged
by not having been given an appropriate share of the vast territorial allocation
made in 1919 to the "Arab Nation’, of which they were then and now remain a part;
such wrongs must be laid at the door of the dozen sovereign Arab States which
arose from the lion's share of the distribution of the territory of the former
Ottoman Empire. '

K

83. The detaching in 1922 of four fifths of the territory within which the Jewish
Netional Home was to be established in order to create first the Emirate of

~ Transjordan and subsequently the present Kingdom of Jordan is of double significance
in the context of applying the principle of self-determination. On the one hand,

as elready indicated, it drastically reduced-the already tiny allocation for the
exercise of the Jewish people's right to self-determination. But, conversely, in
addition to satisfying the claims of Hashemite leadership, it provided a reserve. -
of land for Arabs across the River Jordan in Palestine. Both Cisjordan and '
Transjordan made up historic Palestine. - Hence the erroneous premise of these -
"studies” as to the identity of the claimants to self-determination in 1917
immediately gives rise to another dramatic error. That is their assumption that

the Palestinian Arabs as a people do not already have a homeland and a base for
statehood, and that these prerogatives must be wrested from the State of Israel.

The fact is that after the First World War Transjordan arose as an encroachment

on the small area properly allocated to the Jewish Nation, and subsequently the

.
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Jevish National Home provisions of the landate were made non-applicable there. ng
Yet these "studies” do not, as far as can be observed, refer to any duty on the
part of the Kingdom of Jordan to accommodate the claims of the Palestinian Arabs.

84, The relevant consideration for the application of the self-determination
principle in 1980, however, is that the origins and present position of the Arab
Kingdom of Jordan in Palestine give the lie to the very claim that the Palestinian
people lacks a homeland. HNot only did the Kingdom of Jordan arise in Palestine
over Jewish protests at the expense of territory allocated for the Jewish nation;
it also inexorably became, by the same course of history, a Palestinian Arab
State.

85. Therefore, in terms of any meaningful application of the self-determination
‘'principle, Jordan was certainly a Palestinian Arab State before 1948. Vhether the
King and his Palestinian subjects chose to conduct their affairs as a unitary or a
federated State, the Palestinian Arabs already had a homeland in the State of
Jordan. This reality may be concealed from time to time by the difficult relations
between the King and his Palestinian subjccts. Yet for much of the period 1948 to
1967, and perhaps until the bloody hostilities with the PLO in 1970, the Palestinian
Arabs in the Kingdom of Jordan regarded Jordan as their State. Indeed it seems

that in 1970 most Palestinian Arabs sided with the King and his Government against
the PLO. That underlying reality continues te this day.

86. The assumption of these "studies' that the existence of Israel deprives the
Palestinian Arabs of a national home is thus erroncous. It is understandable that
the rejectionist Arab States and the PLO should refuse to entertain any mention

of these errors. Only by propagating them can they twist the liberation claims of
Palestinian Arabs into a demand against Israel, and move towards their avowed goal
of destroying that State. 32/ But it is strange that the authors of these "studies™
ostensibly engaged in the cxposition of international law, should indulge these
unjustified positions so unquestioningly.
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V. - APPEASEMENT OF SELF-DETERMINATION CLAIMS BY REDRAWING THE
BOUNDARILS OF SOVEREIGN STATES

87. With apparent pain, the authors of the Resolutions study conclude (p. 27)
that the Partition resolution was'not necessarily void ab initio merely because
it recognized the natlonal rlghts of the Jewish peoplé as well as those of the
Arabs of Palestine:

The self-determination issue may have been resolved in an unusual
manner, but it is not possible to conclude as a matter of law that the
particular method of self-determination in two States was invalid per se.

Given these writers' premises this does indeed have the air of a major concession.
They head the title of their relevant section (p. 39) "The National Rights of the
People of Palestine", which implies that there is only one "people of Palestine"
entitled to self-determination. ' It is clear from all they have written, and from
all the output of the "Committee on the Exercise of the Inalienable Rights of-

the Palestinian People" that if there is only one people of Palestine, the Arabs
are the one. This logical inference conforms openly to the claims of article 6
of the Palestinian National Covenant (1968) that all Jews who had not normally
resided in Palestine before 1917 should be barred from citizenship in the
projected Palestinian Arab state and presumably expelled. There is consequently
an air of magnenimity in the admission that the Jewish people, as well as the
Arabs in Palestine; might be entitled to self-determination. Yet as these authors
expatiate on thls apparent conce551on it becomes clear that there is little
substance to it.

88. Proceeding throughout as if any resolution of the General Assembly is law
(despite their failure, as noted, to provide any foundation for this), the authors
review the ‘assertions of Palestinian national identity in General Assembly
resolutions since 1970. They then attempt (pp. L6, ff.) to delineate the precise
geographical area, presumably within Palestine, "to which Palestinian self-
determination applies"”. Next they struggle to show how two States in Palestine
‘'may be warranted by the self-determination principle, despite the fact that the
self-determination these authors are vindicating is only that of "the people of
Palestine".

89. Their solution is regrettably of little comfort either to international law
as hitherto understood, or to the State of Israel. What they seriously assert

is that the General Assembly now has a new power deriving its legal authority
from resolution 2625 (XXV), commonly known as the "Declaration on Principles of
International Law' Concerning Friendly Relations and Co-operation Among States in
Accordance with the Charter of the United Nations" (herein "Declaration on
Principles"). Whenever any group hitherto connected with a State asserts a right
to self-determination against it, the General Assembly is now purpcrtedly _
empowered to redraw the frontiers of that State in accordance with that same
body's view of the extent to which the Government of the target St&te "represents"”
the whole of the people in its territory.
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90. In a remarkable tour de force, the authors infer this extraordinary power of
the Generel Assembly from the following proviso in the Declaration on Principles:

Nothing in the foregoing paragraphs shall be construed as authorizing
or encoureging any action which would dismember or impair, totally or in
part, the territorial integrity or political unity of sovereign and
independent States conducting themselves in compliance. with the principle
of equal rights and self-determination of peoples as described above and
thus possessed of a government representing the whole people belonging to
the territory without distinction as to race, creed or colour.

Every State éhall refrein from any action aimed at the partial or total
disruption of the national unity and territorial 1ntegrity of any other State
or country (emphasis supplied). J

I do not propose to canvass the question of whether that passage supports any
proposition that the General Assembly can by reseoluticn usurp the drastic power
of cutting up and even dismentling Member States of the United Nations. Any such
~assumption transcends the bounds of credulity of both international lawyers and
national politic¢al leaders.

91. The threat posed to the territorial integrity and political unity end
independence of all States by a General Assembly with such omnipotence scarcely
needs eleboration. The self-determination principle is now increasingly invoked
not merely against Western ex-colonial Powers, but also within and between the
populations of new States which have attained independence since the Second World
War. Consequently, those States too would become subject to these asserted
powers of the Ceneral Assembly to make and unmake States by redefining their
boundaries.

92. The authors do display some awareness of the dangers to which all States
would be exposed by their extraordinary proposal. They try to minimize these
dangers by arguing that the case of Israel is sui generis. The boundaries of
Israel; they contend (p. 47), are merely de facto because they exist "at a
partlcular time as a result of military conquest and of illegal annexation". But
this egregiously false assertion of both fact and law, lifted almost literally
from the first report of the "Committee on the Exercise of the Inalienable Rights
of the Palestinian People", §§/ ignores the considered opinions to the contrary
of many reputable international lawyers, as well as the necessary contrary
implications of repeated actions by the General Assembly and the Security Council.

93. If the case of Israel cannot be so cavalierly singled out, then no less a
threat is posed to all other States in the international community. Any State
with neighbours entertaining predatory designs against it, which are able to find,
promote or manipulste any specious "self-determination" claims, will be vulnerable
to similar machinations. The sinister game in which the Committee sponsoring
these pseudo-scientific "researches” into international law is engaged, is a deep
and wide-ranging threat to the whole international legal order and to the United
Nations itself,
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94, In a pamphlet issued late in 1979, following the Resolutions study, the
"Committee on the Exercise of the Inalienable Rights of the Palestinian People
made this threat even more explicit. It asks, somewhat disingenuously: "If a
series of General Assembly resolutions on the right of self-determination in
general has the effect of creating a principle of international law, then do not

a series of resolutions on the specific right of self-determination of a particular
people create obligations on the part of the international community?" 34/ The
Committee here frankly reveals its intent to invest General Assembly majorities
with binding power to disrupt, dismember, and even destroy the life of sovereign
independent States, Members of the United Nations, under the pretext of satisfying
self-determination claims of one dissident group or another.

95. The fact that the States which ere the intended victims of this draconiean
power would be picked off one by one in no way alleviates the threat to them
all.

96. The Resolutions "'study" finally and grudgingly admits (p. 47) that Israel's
pre-1967 boundaries "mey have received some international assent". This is the

-undenisble implication of Security Council resolution 242 (1967) which clearly

contemplates withdrawal of Israel's armed forces only from "territories occupied

in the recent conflict", and elso affirms the principle of "the sovereignty,
territorial integrity and politicael independence of every State in the area". ;
These provisions of resolution 242 (1967) are set out as bases for the negotiations

to be promoted between the States concerned, and they are in full accord with
principles of international law. Any other approach, especially one suggesting

that the General Assembly has any power under international law to determine the
boundaries of Israel, is not merely naive, but is demonstrably unfounded and

dangerous.
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VI. THE USE OF FORCE AND ALLEGED LIBERATION STRUGGLES

97. Among the more outrageous assertions in these "studies™ is the proposal that
any asserted legal right of self-determination gives rise under international law
to the legal licence for any people claiming self-determination, and for third
States supporting it, to use armed force against a sovereign State in its
vindication. : d

98. At the same time when this supposed legal liberty to use foree in liberation
struggles was being asserted in the General Assembly ageinst the State of Israel
in 1974, the Special Committee on the Question of Defining Aggression was
concluding its seven years of labour. No question was more hotly debated than the
question whether the use of force in liberation struggles was lawful,
notwithstanding the prohibitions of the Charter. That Special Committee was
composed of 35 Member States, and it was never suggested that they were not a

fair representation of the entire membership of the United Natiens. For scholars
genuinely concerned sbout the extent to which the voting behaviour of States in
the CGeneral Assembly manifests either the opinio juris sive necessitatis necessary
for the formation of a rule of customary law, or the kind of assent which can be
treated as equivalent to comsent to be bound by a treaty, these debates are an
indispensable and decisive body of research material. The significance of these
materials is enhanced by the fact that the General Assembly accépted and-endorsed
the outcome of the Committee's work.

99. Yet among the material which they invoke against Israel, there is no sign

that the authors of the "studies™ have evinced the slightest interest in these
proceedings which touch so closely their ostensible intellectual concerns. Had
they studied the records of the Special Cormittee and those of the Sixth Committee,
‘or even only resolution 331Lk (XXIX), they would certainly have been more guarded
before leaping to their simplistic conclusions. They would have found that the
practice of States is in stark contrast to the thesis pressed by these researchers,
namely, that the "consensus" of States as manifested in repeated General Assembly
resolutions makes the contents of those resolutions binding international law.
State practice demolishes a point crucial to these "studies", which is that
international law today permits the use of armed force in liberation struggles

and by third States supporting them.

100. In the seven years during which the General Assembly and the Special
Committee debated the question of the use of armed force by peoples struggling

for independence and by third States supporting them, various arguments advanced
to legitimize the use of force in liberation struggles were considered and
rejected. Those arguments asserted, inter alia, that Article 51 of the Charter
accords "a right of self-defence of peoples and nations egainst colonial
domination', and that the use of force is authorized by an accumulation of recent
Genersl Assembly pronouncements, including resolution 151L4 (XV) on the Granting
of Independence to Colonial Countries, resolution 2131 (XX) on the Inadmissibility
of Intervention in the Domestic Affairs of States and the Protection of their
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Independence, resolution 2625 (XXV) (the "Declaration on Principles" already
mentioned), resolution 273k (XXV) on the Strengthening of International Security
and, finally, resolution 3314 (XXIX) itself on the Definition of Aggression.

101. The crucial provisions of the Definition of Aggression for our purnoses are
article 3 (g) and article 7. Article 3 (g) of the Definition stigmatizes as an
act of aggression: =

The sending by or on behalf of a State of armed bands, groups, irregulers

or mercenaries, which carry out acts of armed force aga;nst another State
of such gravity as to amount to the acts listed above /1 e. acts constituting
aggre551on“/, or its substantiasl involvement therein. :

In apparent contradiction is artiele T:

Nothing in this Definition, and in particular article 3, could in any wey
prejudice the right to self-determination, freedom and independence, as
derived from the Charter, of peoples forcibly deprived of that right and
referred to in the Declaration on Principles of International Law Concerning
Friendly Relations and Co-operation Among States in accordance with the
Charter of the United Nations, particularly peoples under colonial and racist
régimes or other forms of alien domination; nor the right of these peoples

to struggle to that end and to seek and receive support, in accordance with
the principles of the Charter and in conformity with the above-mentioned
Declaration.

102. The full antithesis between the drafts of the self-determination saving
clause finally embodied in article T and the indirect aggression armed bands
provision (art. 3 (g)) emerged late in the course of the deliberations., There
were three main earlier drafts of that saving clause. The Soviet draft did not
only propose to save the "struggle" for self-determination; it unambiguously went
on to make licit "the use of armed force in accordance with the Charter",
including its use in order to exercise the inherent right of self-

determination. 35/ The 13-Power (mon-aligned) draft, on the other hand,
protected the provisions of the Charter as to "the right of peoples to self-
determination, sovereignty and territorial integrity", but was not express in
stating whether armed force could be used in seeking this right. 36/ The
six~Power (Uestern) draft, on the other hand, carefully provided that a
non-recognizéed "political entlty could be considered a victim of aggression only
if (a) it was delimited by international boundaries or internationally agreed
lines of demarcation, and (b) the "political entity"” concerned is not "subject to
the authority” of the State alleged to be committing aggression aegainst it. 37/
This, of course, includes the most characteristic class of self-determination

 struggles. Some Members resisted even that limited concession towards

non-State political entities, and thought that victims of aggression should be
limited by definition to States.
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103. It was in the context of the failure of the 13-Power draft to free the

use of srmed bands and other modes of indirect aggression from the stigma of _
aggression that the provision which ultimately became article 7 of the Definition
first appeared. In its original form (as srt. 5) the bid to legitimize the

use of force by non-State groups and by States assisting them was (as in the above
Soviet draft) quite exp11c1t There was nothing in the proposed definition to
prevent peoples "from using force and seeking or receiving support and assistance"
in exercise of "their inherent right to self-determination in accordance with the
principles of the Charter”. 38/ If those words had survived to the final text of
article 7, they would have compensated the proponents of "wars of liberation" for
the failure of their bid to free the sendlng, ete. of armed bands from the stigma
of aggress1on. But the quoted words did not survive. ;

104, In the version of article il ultimately addpted, the range of conduct saved
from inculpation was narrowed in several significant respects. The reference to
"peoples under military occupation" disappeared (a matter especially relevant to
"the problem of the Middle East). Not "foreign domination" as such, but only
"forcible déprivation" of the Charter right of self-determination could justify
the right to "struggle". Above all, article T was stripped of any express
reference to a right to use force in the "struggle', and of any right of third
States to use force to assist. What remains is the radically reduced formula of
"the right of these peoples to struggle to that end". 39/ In other words, the
States which rejected the view that international law permitted the use of armed
bands by non-State political entltles, or of force by States assisting them under
the banner of "self-determination" or "liberation', won the day, while those
States which tried to cleim that international law had 1egallzed such uses of force
were simply outnumbered and failed.

105. The Definition of Aggression, therefore, was established against the
background of those veéry General Assembly resolutions which the researchers of

the "Committee on the Exercise of the Inalienable Rights of the Palestinian People"
assert have estaeblished rules of international law legalizing the use of force in 1
self-determination struggles. The attitudes of the States participating in the
Special Committee, whose work was subsequently endorsed by the General Assembly,
clearly show that this claim is wrong. In three critical respects, the text
finally esdopted absolutely denies any such claim. First, the Definition i
deliberately omits mention of any right to use force in self-determination i
struggles. Second, no right to receive assistance by way of force from third

States is expressed or implied. Third, all reference to "peoples under militery |
occupation” was remﬂved. On all these counts spurious claims such as those
~asserted in the "studies" were decisively rejected by a preponderance of States
clearly not limited to Western States.
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VII. ISRAEL'S RIGHTS UNDER INTERNATIONAL LAW ARISING FROM
LAVFUL SELF-DEFENCE AGAINST ARAB AGGRTESSION

106. Any legal import of any of the United Nations resolutions discussed so far
cannot operate in a vacuum. Its effects must be determined by reference to the
context of the rights and duties of the States concerned under general
international law, including the provisions of the Charter and any pertlnent
binding determ1nat10ns of the  Security Counc1l

107. Although some may wish it otherwise, it is an axiom of international law, even
under the -Charter, that States live within an international legal order in which.
force is not the moncpoly of the organized community, but rather is under the
control of individual nations. In the absence of predominant community force
there has been a ccnstent accumulation of force (notably military potential) in
the control of individual Statés. The most that can be done in support of legal
order and community is.to marshal, on occasion, some private forces against
others for public ends. Unfortunately, the:fact is that such forces are from
time to time marshalled against the international legal order. It is for these
reasons that international law has always given legal effect ex post facto

to the outcomes of its collision with the overwhelming power of individual
States. By allowing the military victor through an imposed treaty of peace to
incorporate his terms into the body of international law, international law

at least preserved the rest of its rules and ensured its own continued existence.

108. In international law until recently, these legal positions held for the
relations between States, whether the victor was himself an aggressor or whether
the victor was an innocent victim of aggression, responding by way of legitimate
self-defence. - The recent modification of this position, especially under the
Covenant of the League of Nations and Charter of the United Nations, arises from
the application of the principle ex injuria non oritur jus. Whether applied

to treaties procured through duress, or the acgquisition of territory, this
modification seeks to strip of legal effect, not the use of force as such, but the

unlawful use of force.

109. From its inception, Israel has maintained an unusually strong record of _
compliance with international law despite ceaseless provocations by its neighbours.
It was armed aggression by Arab States (denounced as such in the Security Council)
which aborted the Partition Plan accepted by the Jewish people in 1947. From that
point onward, to President Sadat's journey to Jerusalem in 1977 in response

to Prime Minister Begin's invitation, Egypt as well as other Arabd States

persisted in maintaining a state of belligerency against Israel. For three
decades they flouted their basic obligations as Members of the United Nations

to refrain from the threat or use of force and armed attack against Israel's
independence and territorial integrity. They did so not rerely by wars and
threats of wars; they also gave shelter to and promoted attacks by armed bands
against Israel from Syria, Egyptian-controlled Gaza, Jordan and Lebanon. Those
terrorist attacks massacred and maimed hundreds of innocent men, women and '
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children. From Jordan first and subsequently from Lebanon, the PLO and its
associated terror organizations have operated for years since 1967 aided and
abetted by their Arab hosts and other Arab States. This situation was
re-endorsed by the Members of the Arab Lesgue at their Tunis Conference as
recently as 22 November 1979.

110. Israel's repeated requests, directly or to the United Nations, that these
unlawful attacks be stopped have been left unanswered. Its own military actions
in southern Lebanon were accordingly designed to abate them. Its actions conform
to international law, as set out, for example, in such an authcritative work

as Oppenheim's International lLaw edited by Sir Hersch Lauterpacht. That work
states that on failure of the host State to prevent or, on notice, to abate
these attacks, "a case of necessity arises and the threatened State is justified
in invading the neighbouring country and disarming the intending raiders". L0/
This rule of international law makes clear that this is a case of necessity, of
self-defence, authorizing a State to enter another and destroy or remove the
weaponry and bases being used.against it. Majorities in the United Nations
organs which, from time to time, have purported to comdemn such responses

by Israel, have no competence to alter such fundamental precepts of international
law. This is especially so when the actual conduct of States observed in the
international community bears no relation to the norms of conduct proscribed

in those resolutions. No State has yet abandoned its inherent right of
self-defence, preserved in Article 51 of the Charter.

111. After cease-fires were accepted by the Arab States concerned in the 1967 and
1973 wars, the illegality of comtinued hostilities by them became (if possible)
even more heinous. Their continued hostilities flouted not only the Charter, but
the very cease-fire agreements for which they had supplicated and which they

had solemnly accepted. Here again, the fact that Soviet and other pro-Arab
interests in the United Nations were able to marshal majorities to shield those
illegalities from censure in no way sanctioned them or impugned the legality

of Israel'’'s responses.

112. All the States concerned (including Israel) are Members of the United Nations,
bound by the Charter. Refusal by a Member to acknowledge the statehood and '
Membership of a State duly admitted is incompatible with the Charter, and in
particular with Article 2, paragraph 1, enshrining the principle of the sovereign
equality of all Members. This is surely a fortiori so when the refusal, as in
the case of several Arab States denying Israel's right to exist, carries with it
the claim to be at liberty to destroy that State by force, despite Article 2,
paragraph 4, of the Charter. However one interprets that difficult text, the
openly articulated claims of Arab States since 1948 to destroy Israel or, as
their jargon has it today, "to liquidate the Zionist entity", violate Charter
prohibitions against the threat or use of force, and the positive duties implied
in Article 2, paragraph 1, and elsewhere concerning the assurance to Israél

of the benefits of membership, and the peaceful settlement of disputes. 41/

I
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113. The basic precept of international law concerning the rights of a State which
has been the victim of aggression, and which is lawfully administering territory
of the attacking State, is also clear. The precept ex injuria non oritur jus
holds that a lawful occupant such as Israel is entitled to remain in control of
the territory involved pending conclusion of a treaty of peace. Security Council
resolutions 242 (1967) and 338 (1973), adopted after the respective wars of those
years, expressed this requirement for settlement by negotiations between the
parties, the latter resolution using those very words. Through the decade
1967-1977, the Arab States and the Arab League compounded the illegality of their
continued hostilities by proclaiming at their Khartoum Summit in September 1967,
the notorious three “No's": no recognition of, no peace and no negotiation with
Israel. __/ This effectively blocked the regular prccesses for post-war
pa01f1cat10n and settlement.

114k. In the meanwhile, oil pressure upon countries throughout the globe, and the
propaganda machines of the Arab-Soviet blocs, set .out to blur and if possible
expunge all record of these gross illegalities, Though the general law (as well
as resolutions 242 and 338) required the Arab States to negotiate with Israel
among other things the extent of Israel's withdrawal from territories, those
States demanded withdrawal froem all the territories before negotiastion. There
is no historical instance in which aggressor States have been granted that kind
of prerogative after the defeat of their &dggression. '

115. Israel's territorial rights after 1967 are best seen by contrasting them with
Jordan's lack of rights in Jerusalem and Judea and Sameria (the West Bank) after
the Arab invasion of Palestine in 1948. The presence of Jordan in Jerusalem

and elsewhere in Cisjordan from 1948 to 1967 -was only by virtue of its illegal
entry and occupation in 1948. Under the international law principle

ex injuria non oritur jus Jordan acquired no legal title. Egypt itself denied
Jordanien sovereignty and never tried to claim Gaza as Egyptian territory.

116. By contrast, Israel’s presence in all those areas pending the conclusion of
negotiations for the establishment of secure and recognized boundaries is entirely
lawful, since Israel entered those areas legally in exercise of its inherent

right of self-defence. International law forbids acquisition of territory

by unlawful force, but not where, as in this case, the entry into the territory
was lawful. In particular, it does not forbid it when force is used to stop an .
aggressor, for the effect of such prohibition would be to. guarantee to all
potential aggressors that, even if their aggression failed, all territory lost

in the attempt would be automat;cally returned to them. Such & rule would, of
course, be utterly absurd. ' 2

117. International law, therefore, supports on three counts Israel's claim that

it is under no obligation to hand the territories back automatically to Jordan

or any other State. ~First, those lahds never legally belonged to Jordan. Second,
even if they had, Israel's present control is lawful, and it is entitled to
negotiate the exXtent and the terms of its withdrawal. 'Third, 1nte:natlonal law
would not in such circumstances reguire the automatic handing back of territory

frowe
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even to an aggressor who was the former lawful sovereign, which Jordan certalnly
was not. It requires the extent and conditions of the handing back to be
negotiated tetween the parties.

®# % %

118. As many have shown, all attempts to amend the draft of Security Council
resolution 242 of 1967 so as explicitly to call for Israel to withdraw to the
1967 frontiers, failed. h3/ That resolution did not call for withdrawal from all
territories occupied in the 1967 Var, but only withdrawal to lines to be
negotiated, which were then to become "secure and recognised boundaries". Indeed,
any other provision would have been at odds with the plain fact that,

immediately after the War, at the 1,360th meeting of the Security Council on
14 June 1967, the Soviet resolution seeking to brand Israel as the aggressor was
rejected by 11 votes to four. Also, the General Assembly at its 1,548th meeting
of 4 July 1967, long before the entry of the oil weapon into that votlng arena,
also repeatedly refused to endorse such a proposition. Eﬂj

119. Because the operative parts of resolution 242 are so explicit, Arad
arguments began to focus on the preamble which refers to "the inadmissibility
of the acquisition of territory by war", in the hope of weakening through that
delphic phrase the clear international legal basis of Israel's territorial
standing in the territories. They have had to argue that this phrase must be
taken literally in its widest sense. Having stretched it in this way, they
extract from it a meaning which other States have not been willing to accept.
That meaning indeed yields such absurd results that while they press it against
Israel, they implicitly deny its application to themselves.

120. The international lawyer, faced with this recital in the preamble to
resolution 242 juxtaposed with its operative provisions, will recosnize no less
than three logically possible interpretations. He must ask which of them makes
sense in its immediate context, bearing in mind the existing principles of .
international law, and what many call the "world order" policies underlying those
principles.

121. The Arab States' interpretation is one logical possibility, and it does
yield their desired result, that Israel must automatically and fully withdraw
from all the territories, however perfectly lawful its presence there. A second .
interpretation is that the recital merely recalls, with the eloquent flourish
common in preambles, the established ex injuria principle of international law

as this applies to unlawful war. In this reading, "acquisition ,,. by war" would
refer to the initiation of war for the purpose of acquiring territory; such.
initiation, being unlawful, would bring the ex injuria principle into. play. -
Israel's action being in self-defence, this rrirciple would in no way affect its
rights under international law as set out above. Third, no less plausibly, the
recital could be a restatement of the rather commonplace technical principle of
international law that mere occupation of territory does not itself vest in the
occupant sovereign title over it. Transfer of title requires some further act,

/ct-
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such as formal annexation or cession by a treaty of peace or other accepted
instrument. That third meaning would fit particularly well the operative
provisions calling for negotiations .cn such matters as "secure ané recognised
boundaries", the fixing of "demilitarised zones", and the like, and again would not
affect Israel's rights as set out herein.

122. As indicated, the first interpretation, favoured by the Arab States, would
be at odds with the operative provisions of resclution 242. Moreover, it would
conflict with existing international law. It could scarcely be regarded as an
amendment of the.law, offered by the Security Council de lezge ferenda for the-
future. For, in that eventuality; the recital would mean that an occupant must
withdraw even before peace terms are agreed, even if he entered lawfully in
self-defence against an aggressor. A rule presented de liege ferenda must by
definition be a rule the consequences of which would be regarded as desirable for
all members of the community generally. But it is apparent that this proposed
rule would be disastrous and undesirable. It would assure every prospective
aggressor that,. if he fails, he will be entitled to the restoration of every
inch of any territory he may have.lost. This proposed rule would yield this
result even if the defeated aggressor still openly reserves the liberty to
renew his aggressive desizgn, and even iT the territories concerned had been
seized unlawfully by the claimants, who have consistently used them since as a
base for apgressive activity against the present occupant. In short, that
interpretation would unconditionally underwrite the risks of loss from any
contemplated aggression. Such a rule would turn ex injuria principle on its
head: rather than discourage aggressors, it would positively encourage them. To
put forward such a rule de lege ferenda is to sanction a new and cynical legal
maxim which might run:  "If you cannot stop the aggresscr, help him!" The
interpretation yielding such a resnlt eannct, therefore, be accept=sd vhen two
others, each more consonant with both interna+tional law and common sense are,
as shown above, readily available.

123. In this connexion, it must be added regarding both Egypt in Gaza and
Jordan in Judea and Samaria, tlat even if their entry had not been unlawful or

in defiance of the Security Courcil's cease-fire and truce resolutions of

April and May 1948, the proposed rule would bar any right of theirs to remain in
those territories. For in those circumstances their continued presence would
fall within the meaning they seek to give to '"the inadmissibility of the
acquistion of territory by war”. The consequence is that even were the rule now
newly adopted with retrospective effect, it could not improve their present

legal position vis-a-vis Israel except by an entirely unprincipled discriminatory
application of the new rule in favour of - or rather against - one side only. 45/

124, Finally, it should be noted that this kind of Arab activity, designed to
"amend" international law for ad hoc use against Israel, has become persistent
since 1967 in all organs and contexts of international activity. The work of
the 1967 Special Committee on the Question of Defining Aggression has already
been discussed at length in another context (paras. 97-105). But of relevance
here is the fact that its work was also characterized by efforts on the part of

/.
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the Arab States to include.a provision that territorial acquisition even by lawful
force would be invalid. Those efforts failed abjectly. 46/

125. The only operative provision concerning acquisition of territory by force
(art. 5, para, 2) strictly limits any invalidity by imposins .no less than

three requirements: (1) It is not acquisition by mere threat or use of force, but
" only acquisition by ‘aggression’’, which is invalid, 'so'entry in the coursé of
self-defence as in the case of Israel in 1967 would not be proscribed. (2) The
acts of force there enumerated (in arts. 2 and 3) are statéd to be agrression

only if first committed by the occupant, thus doubly excluding acts in self-defence
from the taint. (3) Even such.acts, to be tainted, must be "in contravention of
the Charter”, thus triply excluding acts of self-defence. ;

126. Through all the meetings of the Special Committée and of the Sixth Committee
of the General Assembly between 1967 and 1974, a version of the rule concerning--
acquisition of territory by force based on the principle. ex injuria non oritur . jus
maintained itself against all Arab efforts to mutate it into a teol for condemning .
Israel. The attempt to twist this principle of internationel -law for ad hoc use
against one particular State thus wholly failed. This must be atfributed not
simply to the legal skills and learning of most State representatives but also

to a keen.avareness by meny of them of the dangets to their owh security likely

tc ensue from a change in international law of which the operatlve implications
are, as shown, quite absurd. 47/ . -

. Julius Stone )
- Sydney, New Seuth Wales

10 June.1960
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discussion of the San Francisco Conference, see 9 UNCIO Documents T0.

3 Official Records of the General Assemblv,_ Twentv-m nth ‘Session, Sixth Committee.
at 166 ff.

b, The Development of Internatlonal Law Through the Political Organs of the
United Hations (1963) 2

5. Second-Phase,.I. Caids Beports, 1966; 6 at 2L48.

6. See generally for a recent and most valuable survey of the literature
manifesting these doubts and disputes, Christoph Schreuer, "Recommendations and
the Traditional Sources of International Law' (1977) 20 German Yearbook of
International Law 103-118.

T Iﬁid., at 117.

8. See on the hlstory and scope of article 52, Stone, Of Law and Fations (197h}
231-251. .

9, 137 Académie de bfbit International, Recueil des Cours (1972), L419.

10. Resolution- 3236 (XXIX), para. 6. The succeeding words - ‘in accordance with
the Purposes and Principles of the Charter" - gre ambitvalent as to whether any
limits are to be read into that extracrdinary appeal.

11. Press Release US-UN 191 (74), 6 December 19Th.

12. See, e.g. H. Cattan, Palestine and International Law (London, 2nd ed., 196L4),
on which the authors rely heavily. ' ' B

13. See 0fficial Records of the General Assemblv, First SpeC1al Session, Plenary
Meeting (A/286), 183

14. E. Lauterpacht, Jerusalem and ‘the Holy Places (London, 1968), 39.

15. Certainly, in so far as all the parties concerned allowed it to become
operative, it would become binding on them and on all coricerned. It was on that
assumption that Moshe Shertok, speaking for the Jewish Agency, distinguished at
the time between the Partition resolution and other resolutions of the General




A/35/316
S/1kolLs
Enslish
Annex
Page Lk

Assembly, and stated on 27 April 1948 that the Partition resolution would (that is,

if it became operative) have a (emphasis supplied) binding force. Official Records

of the General Assembly, Second Special Session, vol. II, at 108. Mr. Shertok was

dealing with the particular problem which arose in 1948, namely, whether the

General Assembly could revoke the 19UT resolution and impose a United Nations

trusteeship on Palestine. The Mallisons quote a part of that section of his

statement (Resolutions, pp. 25-26), without due reference to the context in which

it was made, and to the assumption underlying it, namely that the 1947 resolution s
was to become operative. ' ; '

16. Official translation in 1 Laws of the State of Israel (5708-1948) L.
Reproduced in J. M. Moore (editor), The Arab-Israel Conflict, III, Documents,
(Princeton, 1974) 349.

17. In fact, the Arab States were on this account subject, under the resolution,

to Security Council action against them as aggressors. The Mallisons, as already
observed, blow hot and cold as to whether, at its moment of proposed implementation,
the resolution was or wes not "wvalid”, let alone binding on the States concsrned
(Resolutions, pp. 23-25).

18. Cf. Israel and the United Wations in the Carnegie Endowment Series. of
¥ational Studies on International Organization (New York, 1956), 67.

19. As early as 20 February 1948, the Security Council received a report from
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Security Council. Third Year. Special Supplement No. 2 at 11.
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(A/33/438-8/12966).
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by United Nations Organs, with Particular Reference to the Promotion and
Protection of Human Rights and Fundamental Freedoms (E/C*.L/Sub.2/LOLk), para. 15k,
who squarely states: “flo United Nations instrument confers such a peremptory
character on the right of peoples to self-determination.” The anonymous authors
also cite a dictum of Professor Georg Schwarzenverger to the effect that since
international law has always been a system of nation-States, it has always in that
sense been based on the self-determination of these nations. ©See G. Schwarzenberger,
International Law _and Order (1971), 27-28. How much Professor Schwarzenberger's
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Frontiers of International Law (London, 1962) neither the notion of jus cogens
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of "fundamental rights and freedoms". Loc. cit., 308 ff. And see his essay
“International Jus Cogens', 43 Texas Law Review 455 (1965). It is to be recalled
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2. Count Folke Bernadotte, Progress Report of 16 September 1948, 3 UN
Official Records of tha General Assembly, Supplement No. 11, 1-19, at 18,
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any act", in violation of the "principles of the sovereign equality of States and
freedom of consent” (emphasis supplied). United Nations Conference on the Law

of Treaties, Official Records, Documents of the Conference, at 285 (A/CONF.39/26).
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28. Ib.; 43
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militarily, culturally and ideologically" (published by. "al-Liwa" of Beirut on

2 June 1980). — - - '

ol
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35. A/AC.134/L.12, reproduced in the 1971 Report of the Special Committée on the
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36. A/AC.134/L.16, ib., 2h.

37. A/AC.134/L:17, ib., 26. The texts of this and the other earlier drafts are

reprinted in Official Records of the Genersl Assembly, Twenty-eighth Session,

Supplement No, 19 (A/9019), T-12, from Annex 1 to the 1967 Committee's 1970 Report,

Official Records of the General Assembly, Twenty-f1fth Session, Supplement No. 19 -
(/5019), 55-60. |

38. See the Committee's 1973 Report, Official Records of the General Assemblv, I
Twentv-elghth Sescion, Supplement No.. 19 (A/9019), 16, 1T. 5 |
|
|
|

39. Grammatically, it is not clear wham "to that end" refers to - presumsbly
“the right of self-determination, etc."

4L0. Oppenheim-Lauterpacht. International Law, vol. 1, para. 130.

L1. Cf. Q. Wright, "Legel Impacts of the Middle East Situation” (1968) g
33 Law and Contemporary Problems 5, 17.

42. Moore, op. cit. in note 16, at T88. i

L3. Stone, Ho Peace-lio War in the Middle East (1969), 34=35.- Also A. Lall;
The United Nations and the Middle East Crisis (1967), passim.
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13€0th meetlng at 18. In the General Assembly the majorities rejecting (including
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Fifth Emergency Special Session. 1548th plenary meeting, 14-16. And see Stone,
The Middle East under Cease-Fire (1967), Sections II-IX, at 2-k0.

45. Cf. A. Lall, op. cit., in note 43, citing Abba Fban in the Security Council,
Officia_ Records of the Securltv Council , TwentvwsecOnﬁ Year 1375th meeting
(13 Hovember 1967), para. 1#9

46. See the analysis of the drafting in Stone, Conflict Through Consensus {(1977)
55-56. The Thirteen-Power draft ("Third World" draft) (A/AC.134/L.16 and Add.1l
and 2), rara. 8, had proposed a text harmonious with the Ar&b position. It was
not follcwed

47. After the above failure of their main efforts, the Arab States then sought
the inclusion in paragraph 20 of the Special Committee's Report of an enigmatic '
Note 4: "With reference to the third paragreph of article 5 ... this paragraph
. should not be constried so as to prejudice the established principle of
international law relating to the inadmissibility of territorial acquisition
resulting from the threat or use -of force.” Official Records of the General
Assembly, Twenty-Ninth Session, Supplement No. 19 (A/9619 and Corr.l). Since,
as indicated, international law is precisely what article 5 affirmed, the purport
of the note seems to be to keep alive the precise words of the relevant recital of
resolution 242, in the hope presumably that its s superficial ambiguity could
continue to be exploited by the Arab side in the Middle Tast conflict. See Stone,
op. cit., note 46, at 63-6h4.
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APPENDIX .

Political bies in legal argument: +the Mallison study

n

1. The foregoing memorandum establishes the international law context, including
the prevailing rules as to the territorial entitlements of States, in situations
emerging from the lawful and unlawful use of force. In the same context it
examines the assumptions of the Mallisons in their Resolutions ''study” concerning
the legal effects of General Assembly resolutioms. A ccnscientious inquiry in the
context of international law is alsc what those authors claim to pursue in their
"study”. It is thus dismaying to find that major questions and principles which
have been shown to be part of the essentizl international legal context of the
matters they discuss receive virtually no consideration or even mention from these
authcrs. Moreover, where, as with the question of the legal value to be attributed
to General Assembly resolutions, they do consider this context, their consideration
is slim, if not perfunctory. and ignores most of the authorities. In the end they
petently beg the guestion. In this, the Mallison “study" is no different than the
three anonymous ‘‘studies” which preceded it. The following exposition highlights
some of their more egregious errors in fact and law. It is meant to be
illustrative, and is by no means exhaustive.

2. The authors presumably are not aware of some of their inadegquacies. But other
inadequacies are highilighted by them in their introduction. - One of these is their
declaration (p. v) that "consistent with the consulting arrangements with the United
Haotions, no direct use has been made of the formal negotiation history of the
resolutions or of the informael unrecorded consultation which led to the adoption

of perticular wording”. 1/ Consultation of the travaux préparatoires is an
essential part of international techniques of interpretation. The reader is
entitled to wonder why either any United Nations officials of the "Committee on

the Exercise of the Inalienable Rights of the Palestinian People", or these
authors, should wish to renounce it. This is espeeially so since such preparatory
naterials are sometimes critical to the idissues on which the authors engage. As
Lerd Caradon himself testified. for example., the legislative history is essential
background for understanding the effect of the references to withdrawal of Israel's
armed forces in Security Council resolution 2L2. 2/ They are equally essential to
ascertaining the meaning of references to acquisition of territory by force in
contravention of the Charter in the General Assembly's Definition of Aggression.

The Meallisons' renuncietion of the travaux was not necessarily inspired by a
ense that foreshortened inguiries would yield better results for their particular
neses. However., no such neutral explanation is plausible for another statement
n their introduction. namely:

ok o

=

The terms "Jew"” and "Jewish" are used to refer to adherents of a
particular monotheistic religion of universal moral values. The terms
"Zionism" and "Ziornist" refer to a particular national movement, with its
political programme of first "'a national home" and then a national state
located in Palestine.

-4
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The authors innocently declare that this is a '"basic distinction" which it is

o P

necessary to make "because this is a juridical study” (p. v). But it is no -more
"pasic' from a juridical point of view than an analagous distinction betst€en
"Irishmen as adherents to & particular form of Christian Catholicism', and some
other term for those "who are adherents to a political programme of securing
(formerly) the independence of Irelend, or now of Northern Ireland”. The authors
are certainly aware that the designations "Zionism' and "Zionist" have been falsely
and arbitrarily translated into “racist” by one of the most lamentable resolutions
of the General Assembly (3379 (XXX)). It is just such resolutions which they are
attempting to extricate from the morass of international polities to the more
sheltered level of international law. No reputazble international lawyer has
accepted that meretricious pronouncement as other than an adventure in expedient
pejoration. The authors should, as international lawyers, have aveided demeaning
their brief in this way, especially since it is difficult to find any importent
legal argument of theirs which would not be equally strong (or equally weak)
without this so-called “basic distinction'. 3/

L, On the other hand, there is another distinction which would indeed have heen
“basic"”, not only for the Mellisons' juridical "study" but also for their:
exposition of what they claim (pp. 9-17) to be "the background of the Partition
Resolution'., That is the distinction in time, demonstrated earlier, between what
they in 1979 identify as "the Palestinian ilation", on the one hand, and the "Arab
Nation" of 1917, on the other. That distinction is no invention of the present
writer, for as seen the "Palestinian Netional Covenant" insists precisely on it.
The Mallisons may or may not agree with my conclusion that the burden of redress
due to the Palestinian Arabs, like the redress due to Jews displaced by this
distribution, $hould be shared equitebly between the Arab States of the Middle Tast’
and Israel. But it is difficult to see how they could fail to address themselves
at all to & distinction so relevant and central, and at the same time so damaging
by its omission to both the. structure of their argument and its mzin conclusions.

5. A further observation is called for particularly in the light of the
Mallisons' dogged efforts (sometimes even to the point of misquoting important
documents) to show that the General Assembly's Partition Resolution is '"the
pre-eminent juridical basis for the State of Israel”, and that Israel is bound by
that resolution even though the Arab States rejected it and, by blatsnt acts of
armed aggression, wholly aborted its operation. The Mallisons have, as shown, an
exalted if somewhat undiscriminating view of the legal effects of General Assembly
resolutions. They are particularly enthusiastic about the Partition Resolution.
But there is one central provision of that resolution, reference to which they
asiduously avoid. That is the General Assembly's request that: "The Security
Council determine as & threat to the peace, breach of the peace or act of
cggression, in accordance with Article 39 of the Charter, any attempt to alter by
force the settlement envisaged by this resclution.” By this omission, they are

'‘able to ignore the consequences of the Arab side's rejection of the resolution,

and their armed aggression against it and against Israel, vhich prevented it ever
coming into legal operation. Such consideration, had it been given, would, as
demonstrated in the memorandum have proved fatal for the main legal conclusions to
which the Mallisons seek to lead their readers.

Fou
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£, .Perhaps these unforturate lapses in purportedly objective "studies” are
explained in part by the need of the "Committee on the Exercise of the Inalienable
Rights of the Pzlestiniar People’ to find lawyers whose known opinions on the
ssues would produce the conclusions desired by the Cormittee. One dramatic
instence of relilance on very cueqtlonable sources-appears in QOricins. Part I,

pp. 35 ff., ih relation to the “validity”™ of the Palestine Mandate. The Cormittee
there .cen apparently only marshall two writers to support the desired conclusion. “a
One is Mr. Henry Cattan, £ fermer member of the Arab Higher Committee in Palestine.

The other is our familiar Professor W. T. Mallison, who has written introductions

to works by Ii. Cattan. The reader can assess for-himself the scholarly and

dispassionate objectivity of Squ ‘manoeuvring.

i

._l
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Appendix notes

7 A curiosity within a curiosity. That remark presumably refers to travaux
préparatoires available other than in official United Nations records. Sed quaere?
Tt is positively startling later to find the authors deliberately invoking the
negotiating history of the Palestine Mandate to mexe a voint which they beliesve
favourable to Arab claims (p. 2€).

251 See Stone, No Peace-No War in the Middle East (1969); pp. 33-35.

3. The only real use the authors seek to make of this supposedly "basic
Juridical distinetion' is for ventilating some criticisms of the esrly Jewish
liberation movement, or of Israel by isolated Jewish individuals and a few extreme
Jewish religious sects, See Resolutions, pp. 9-14, passim. Whatever else is to
be said about this, it is in no sense "juridically basic' to the Mzllisons® terms
of reference.

PR ——




STRANGE RESOLUTIONS OF THE UN

Translated from

La Prefiga, Buenags Aires, 5 Decembef'19?9'

At the end of November, the General Assembly of the Uhited Nations passed three re-
solutions on the Middle East: One demanding that the Palestine Liberation Organization
(PLO) be included in the peace negotiations; another favouring the creation of a Pales-
tinian state; and the third condemning the Egyptian-Israe1i'agreements of Camp David which
resulted in peace between the two countries after thirty years of war. Of course Is-

rael rejected the UN condemnation, and its Minister of Interior, Yosef Burg, stated

that: "The fact that the UN condemis a peace treaty between Egypt and our country is a

macabre joke."

The attitude of the UN is hard to undérstand An organ1zat1on created to preserve

world peace now rejects the agreements which are putting an end to thirty years of .

bloodshed 'in the H1dd1e_East. For a long time the UN part1c1pated in the peace ne-
gotiations, encouraged a spirit of agreement and contributed formulae to bridge the
differences - even though these were always disregarded. Moreover, the Camp David

agreements were signed on the basis of Security Council Resolutions 242(of November
1967)and 338, which determines that peace negotia;iong in the Middle East must take
into account the terms of 242.

Resolution 242 was endorsed by the Soviet Union, by the countries involved in the

- conflict and by the majprity'of countries in the Arab bloc of the Organization. Thus
the recent-UN'resolutions are an astoniéhing retraction, perhaps#énténded to 5ubbort
recent attempts in the Security Eounci1 to change Resolution 242, a]thodgh the US -
which has the r1ght of veto - 1nd1cated from the beginning, that it wou]d oppose
such an initiative. )

The.inconsjstency of the UN's behaviour in theése matters is evident By demanding that
the PLO be inc1udgd in_the-peace negotiations ,it grants recognition to an organization
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which not only fails to recognize the State of Israel, but has openly declared its de-
termination to destroy it. dewed.struggié," states the 9th Article of the Pales-
tinian National Covenant, "is the omly way to liberate Palestine." '"We will con- .
tinue to Fight,” said Yasser Arafat on a "Voice of Palestine" broadcast on 21 Au-
gust 1979. "The revolution ahall prevail through torrerts of'bZood It will be

a long and cruel way."”

The recent General Assembly resolutions are al1'the more serious in that the member
states are not unaware 6f the terrorist activities of the PLO, especially the assaults
on embassies and the abduction of dip]omatfc staff of the countries which belong to
the Organization. The demand that the PLO be included in the peace negotiatioﬁs

comes at the same time that. the Security Council has condemned Iran for the occupa-
tion of the American Embassy and the holding of fifty staff members as hostages - an
act which was carried out with the full support and shafed responsibility of the PLO.

The Algerian newspaper AL Shaab, in its issue of 19 November, published an interview
with Yasser Arafat in which he stated: "We have not and will not make any effort to
" mediate in the Iranian revolution. We and the Iranian revolutiom are in the same

boat.”
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A NEW UNITED STATES POLICY TOWARD THE UNITED NATIONS

The policy of the United States in the United Nations
is in a4 state cof disarray. Spurred by policy reverses at
the last General Assembly session, Congressional hearings
were initiated to re-evaluate U.S. participation in the UN.

The appointment of a new U.S. Ambassador to the UN -- our
eighth in eight veurs -+ provides an opportunity to re-
define the .S, relationship to the world organization.

The members of the Ad Hoc Group who cooperated in pre-
paring this report are united by a comviction that we wish
to record at the outset: that u ventral task of U.S. foreign
policy in the crucial last quarter of the twentieth century
is the building of effective world institutions to help solve
critical world problems of vital importance to the American’
people and to all pevples and nations. These problems include
the danger of the spread of local conflicts, the prolifera-
tion of nuclear and conventional weapons, the increasing
financial burden of the arms race; the population explosion,
the deterioration of the environment, food and energy short-
*ages, underdevelopment, unemployment and mass poverty.

Despite our country's differences with the developing
nations, we believe that if the U.S. seeks sincerely to
accommodate their genuine concerns, many will find it in
their interest to cooperate with us in dealing construc-
tively with these world problems through the UN system.

We are deeply concerned that international performance
in these arcas is inadequate when measured against need. This
is not the fault primarily of the U.S. In the main, our coun-
try has played a role of constructive leadership in the his-
tory of tne UN and its overall record compares favorably to
that of most other countries, many of which have used the UN
for political warfare while demonstrating little concern for
pressing global problems. Nevertheless, we find inescapable
the conclusion that U.S. participation in the UN system has
followed & declining ‘path of effectiveness under both Repub-
lican and Democratic administrations during the last decade.

This trend can and must be reversed. American prestige
can be restored because our power and influence remains real.
If we rTegain our sense of purpose and direction, we will
“again be in a position to use both in international affairs
in a constructive manner. The survival of the U.S. as a free,
secure and prosperous country demands that the vital business
of managing international interdependence be somehow per-

formed. There is no more important challenge to U.S.

foreign policy than to determine which items of inter-
dependence business can still be effectively performed

by the UN and which cannot. Where the UN can be effec-

tive, the U.S. must energetically work to reform and streng-
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then the UN system; where the prospects for constructive
work are poor, we will have to set about building alter-
native structures in cooperation with like-minded nat1ons.

. This report 1is not intended. to provide detailed -
answers to all the specific questions that must be
addressed as part of a thoroughgoing review of U.S.
participation. 'in the UN system. However, we trust that
it may offer a useful ‘conceptual framework as well as a
stimulus for the re-examination of policy which now must
be undertaken_by the Executive Branch, the Congress and
the American people.

Rethinking the Problem

Recent disquieting events at the UN -- the extremist
rhetoric about economic issues, the campaign to delegiti-
mize Israel by branding Zionism as racism and by calling
on states to desist from economic aid to Israel, the fail-
ure to deal with international terrorism, the votes against
Guam bases and for Puerto Rican independence, the use of
the General Assembly as a forum for villifying certain
countries, including the U.S. (e.g., General Amin's speech),
the tolerance by the membership of such practices, the fail-
ure to act on Lebanon and Angola -- have intensified Ameri-
can disenchantment with the UN and its agencies. They have
produced widespread doubts about its value and have ‘led to
a Congressional call for a reassessment of our mu1t1lateral
dlplomacy -

Partly the problem is immediate and tactical -- how to
stem the tide of accelerating political abuse and misuse of
the UN's deliberative bodies. This is not solely a task of
ensuring due process and procedural fairness. To be sure, it
remains necessary to protest against such acts as the twist-
ting of the rules by the Security Council to seat the PLO with
all the privileges of a member state. But procedural abuse is
not the crux of the problem. Rather the problems in the Assem-
bly, and indeed throughout the UN system, have been caused by
politicized behavior which has undermined the institutional
capacity of the system to deal in an impartial and effective
manner with questions of world concern. The question we face
is whether it is possible to turn around political behavior
so that the institution will become again an environment for -
useful dlalogue and constructlve action? :

Beyond this, events have illuminated a basic and chronic
impairment in the UN system: during the past decade, while the
involvement of the UN in pressing global problems has .increased,
in many important respects it has become less responsive to the
objective requirements of international cooperation. It has
become less efficient in coping with world order problems such

s: peacekeeping, economic development, promotion of human
rights, protecting the environment, eradicating epidemic dis-
eases, regulating the airways, and managing ocean resources --
problems which are too global and too complex to be solved. by
one nat1on or even by all the Western nations together.
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{1 L&s bocom: increasingly difficult for the U.S. and
other natinns to cenduct constructive multilateral diplomacy
in the UN. Accelerated political abuse of UN bodies, the
assertiveness of majorities that dictate not only the agenda
but one-sided solutions, and their insensitivity to legiti-
mate national interests, including those of the U.S., have
put strains on the effectiveness and credibility of multi-
lateral institutions. Many Americans are so outraged by these
developments that they have lost sight of the functional
value to be found in UN agencies and UN activities. Congres-
sional and popular support has been eroded to the point where
any program that bears the UN label is suspect.

Incousistencies in American multilateral diplomacy have
complicated the problems. Sometimes the U.S. has spoken with
several vcices (e.g., on economic and African issues) and has
been insufficiently vigilant. For example, it failed to commu-
nicate at a high level in the capitals of UN members the reason
for American concern about the Zionism resolution and the dam-
age 1t might do te the prospects tfor Middle East peace, the
authentic fight against racism and Americar support for multi-
lateral cooperatinn.

A Possible Approuach

Whatever weight one attributes to the various causes of.
our predicament, clearly a corrective strategy is imperative.
Its aim should be not punitive but remedial. The U.S. must
act and be perceived as acting out of a genuine concern for
the restoration of the UN as an effective institution for
dealing with the world's vital interests. This means synchro-
nizing tough diplomacy -- speaking forthrightly to set-the
record straight, defending our interests vigorously and
delineating the limits beyond which the U.§S. will not be.
pushed -- with a readiness to accommodate honest grievances
and to bargain about the real eéconomic and other interests -
of the developing world. )

Some have criticized the policy of standing up to the
majority as incompatible with "accommodation," but this sets
up false alternatives. A viable strategy recognizes that these
are two sides of the same coin. Philosophically and in terms
of practical politics, Congress and the American people will
not make sacrifices or agree to favorable economic arrange-
ments in an institutional context where America's legitimate
concerns are ignored or brushed aside and the negotiating
atmosphere is poisoned by venomous political debates. There
can be no fundamental improvement in the UN or room for
accommodation save by dealing with the Third World -- and
the Communists for that matter -- in a spirit of realism
and candor. The developing nations must know that the U.S.
cannot respond to their economic concerns if they are insensi-
tive to vital political and economic interests about which the
U.S. feels strongly. _ _ : -

This understood, our strategy should be to appeal to
those elements in the developing world that are more inter-
ested in solving economic and political problems than in
scoring ideological points. Accommodating such elements




e

proved suicessfui at the Seventh Special Session on economic
issues in Seplember 1975. Our purpose should be to identify
and pursue interests we share with the moderates and pragma-
tists, to explore opportunities for working with leaders of
developing nations who are ready to engage in collective
bargaining. We must take into account the possibility of
bargains in which we try to satisfy the priority concerns of
the less developed countries (LDCs) in their economic devel-
opment and in eliminating the remnants of colonialism in
exchange for their couperation in peace-keeping, enlarging
respect {foi the entire range of human rights and cooperating in
solving world order problems. This strategy is credible only
if rie developing world is seen not as an ideological mono-
lath but us an aggregation of nations with varying interests,
many of which are in harmony with ours. Our approach should
be positive, not only because there are limits to the power
of negative thinking, but also becausé we can succeed in the
long run only by enlisting allies and mobilizing the non-
doctrinaire pro-UN constituency, . lngludlng those in- the

Third World. '

Next Steps for U.S. Policy

Given this conception of the problem, what steps ‘can -be
taken to fashion a constructive diplomacy for both the short
term and the long haul -- to stem the erosion of American
influence and to serve long-term U.S. interests in effective
international institutions? - ToE W

Total withdrawal from the UN or total non-participation
are not really sensible options, though it may be necessary-
to consider selective participation. The purpose is not to.
weaken the UN.but to improve it. Nor is§ there profit in
absenting ourselves . totally from.the Assembly, which can-
often serve as a .useful platform and negotlatzng forum. Even
the most skept;cal see value in UN peacekeepxng operations
and in the UN's public service activities. (Even Israel,
despite understandable frustrations, has chosen to stay in
the UN which provides a certificate of legitimacy and an
‘arena of communication in a cold diplomatic world.)

We believe that the national interest in a stronger and
more responsible UN would be best served by new U.S. policies
in the following areas:

1. Making Multilateral Affairs Part of Overall Diplomacy

The key to successful action in the UN is to perceive and
conduct multilateral diplomacy as an organic part of total
diplomacy. Issues and interests do not divide neatly into
bilateral and UN boxes. In recent years, the U.S. has come to
perceive that a weak position in the UN can have a negative
influence on its bilateral diplomacy. Just as poorly con-
ceived bilateral diplomacy, particularly in the Third World,
undermines U,S. influence in the UN, so do setbacks to the
U.S. in the UN complicate U.S. bilateral objectives. We need
to pay more attention to what goes on in UN and other multi--



laterel foruws, uwsing American diplomatic leverage as needed
to accomplish our purposes. Our concern about events at the
1975 General Assembly was twofold: that it impeded our foreign
policy objectives, notably by making a Middle East settlement
more difficult and that it impaired the integrity of the UN.
Unless the threat to the integrity of the institutions of the
UN is overceme or contained we may be compelled to fashion

new international arrangements to cope with world order tasks.

We musti, then convey the message that we take very
seriously policies and votes in the UN. A clear-cut measure-
ment of "responsible'" UN behavior is hard to define; but it
is possible to disceri wonsistent patterns of constructive
as against destructive conduct in utterances and votes. The
overall pattern of a country's UN behavior, and whether such
behavior supports or-undercuts our major foreign policy aims,
should be taken into. account in our overall relationship with
them. Its UN behavior is an aspect of the national politics
and diplomacy of each country and necéssarily affects the
bilateral relationship. The Department of State has recently
recognized this fact by appointing an official in the Bureau
of International Organization Affairs o monitor patterns of-
multilateral behavior, discern where vital American interests
are at stake and draw policy implications. The Department is
expected to alert foreign nations in advance about issues and
votes the U.S. considers of major importance. This can be a
constructive development provided that countries are not '
penalized for defending legitimate national interests (e.g.,
supporting a resolution on commodity agreements opposed by the
U.S.), but rather for pursuing a consistent course of negative
behavior thit serves no genuine national interest and weakens
international institutional structures.

In impiementing this diplomacy certain steps are indicated:

Diplomatic representations. Diplomatic approaches should
be initiated with Key nations (including missions by the re-
gional Assistant Secretary of State) for a candid review of
UN events and their implications. The purpose should be to
define and register the American interest, and these nations
should be informed that American cooperation on matters of
interest to them cunnot be unrelated to their behavior in UN
forums and agencies on matters of interest to us. The U.S. must
be concerned when countries with no a:ztive interest in such
issues as the Middle East, Korea, Guam, Puerto Rico, the
Panama Canal, etc. pursue certain policies and cast their votes
for reasons of propaganda, bloc solidarity or log-rolling.

Such diplomatic approaches are especially imperative where
nations have played an egregiously damaging role. On the diplo-
matic front, also, the U.S. should not leave the USSR in doubt
about its displeasure over the major role played by Soviet
representatives behind the scenes in launching the anti-Zionism
offensive. This is a grave compromise of detente rules of the
game and calls into question Soviet cooperation in fostering a
peaceful settlement of the Middle East dispute. :
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. In genecvral, the most effective way to influence policies
is for our Ambassadors and their staffs to communicate more
frequently and at a higher level with host governments on U.S.
policies in multilateral institutions. This is particularly
important since many of the 144 UN delegates act without
instructions on the vast majority of UN agenda items. To be
effective, our diplomacy must be consistent. Thus, courting
a country whose hehavior in international matters -- e.g.,
early recognition of the MPLA in Angola, voting for the anti-
Zionism resolution, unhelpful statements by the foreign min-
Jbter -- has been damdglng, is hardly" effect¢ve dlplomacy

Diplomacy toward the Third World. The success of such a
diplomatic approach toward the Third World hinges on a
specially-designed effort to persuade moderate leaders that
their true interests lie not in confrontationist demands of
"have-nots''.on the '"haves," but in cooperating in seeking
solutions to common world probltmb. On many real issues, such
as providing help in capital formation and technology alding
agricultural development and stabilizing export earnings,
‘responsible leadership can be induced to seek negotiated
solutions rather than confrontation. Moreover, we share with
them real interests in promoting peaceful settlement of con-
flict, combatting terrorism, enlarging the area of respect for
human rights. (Specific proposals for pursuing such shared
interests are explored later). Approaches to the moderates
need to be undertaken on a selective basis by analyzing the
record. Many Third World countries are likely to be receptive
to such an approach and would join in cooperatzve and construc-
tive efforts at the UN

Aid and Trade. As a guideline in aid- trade policy a rule
should be adopted that a consistent pattern of responsible or
irresponsible behavior on important multilateral issues will
be taken into account in bilateral aid and trade relationships.
For example, granting access to Eximbank <credits and pricing
arrangements on commodities involves hard choices in allocating
limited resources which should take into consideration the-
entire spectrum of relationships, including the multilateral
record. We believe Congress will properly want .to consider the
multilateral dimension of other nations' policies, even where
the Administration does not. - -

In aid-giving the principle needs to be-estahiished that
responsible UN behavior is an important consideration in allo-
cating development assistance. Under a new provision in the
International Development and Food Assistance Act of 1975,
assistance may be withheld from any country with a '"consistent
pattern of gross violations of internationally recognized human
~rights." A comparable approach should be taken by the U.S.
where there is a consistent pattern of irresponsible behavior
in multilateral bodies. This would not be an absolute criterion
but a factor to be given due weight and balanced against other
national interest considerations. (Humanitarian considerations
should continue to be overriding, so that emergency relief in
famine and other types.of disaster would be dispensed on human-
itarian grounds irrespective of the balance sheet of "respon-
sible'" behavior in UN forums.) To be effective, such a policy
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requires vebuilding our foreign aid program as a major tool of
U.S. foreign policy, including a commitment to an 1ncrease 1in
.official development assistance and appropriation in full of
our authorized contribution to the International Development
Association (IDA). Otherwise our leverage is weak and it is
unrealistic to.speak of orchestrating aid policy according to
a pattern of behavior in multilateral bodies. ' -

UN context. It is more complicated to apply this approach
to U.S5. contributions to UN budgets without hurting institutions
and programs we favor.(Chart A) Withholding money from assessed
UN budgets as a sign of displeasure with certain programs pre-
sents difficulties. The financial management rules of the UN
prevent the carmarking of contributions. Moreover, not paying
dues to which we are committed by treaty (though the Soviets
and others have occasionally followed this course), raises
serious legal questions. If we delay payment it should be made clear
that this is not a vindictive act but a principled move in
line with the "Goldberg reservation' of 1965, which declared that
we -reserved the right to withhold funds from ''certain'" activities
for "strong and compelling'" reasons. Cutting off or reducing
donations to voluntary programs presents no legal problems,
but such programs generally support humanitarian and public
‘'service activities we favor, as the appended table makes clear- .
-(Chart B) Besides, such broadside cuts could hurt responsible
and friendly UN members as well as others.

We believe the following specific actions_deserve consider- .
ation: y .

While continuing vigilant participation, the U.S. should
continue its policy of delaying payment of dues to UNESCO and
other agencies that persist in discriminatory or other improper
actions. ' - '

The U.S: should disengage selectively from 'tainted" ,
programs, such as the action program in support of the decade
to eliminate racism, which was re-defined last November to
include Zionism. This would implement the policy declared by
the U.S. representative in the Fifth (Administrative and Finan-
cial) Committee, December 1975, that the U.S. could '"no longer
support this program."

The principle here is that any human rights or other meri-
torious program that is politically distorted ceases to be
desirable. Credibility and principle now demand that we de-
duct from the U.S. contribution our share (25%) of the cost for
any such program. Though the gesture would be mainly symbolic,
it would help establish the principle. To drive home the point
that we oppose not the commendable purposes of the program for
the decade but its perversion, we should add an equivalent amount
to voluntary UN programs we favor.



2. Selective Participation in UN Agencies and Programs

S, . : T -
“The U.S. should concentrate its energies on those agencies:

and programs where possibilities for constructive diplomacy

are most promising. For political and security issuées this

means the Security Council, for desplte the capacity of Third

World coalitions to exercise a’ ‘passive veto, U.S: and allied

interests can still be protécted there and. constructive'peace-

keeping ‘action undertaken. On economic matters, action’ Tespon-

sibility should be vested, to the largest extent possible, in

the World Bank, the Internatlonal Monetary Fund (IMF) and a

reformed and strengthened General Agreement on Tariffs and

Trade (GATT) and ‘other agencies where Amerlcan 1nterest5 can

be adequately safe-guarded. :

The U.S. should continue to part1c1pate actlvely, and
indeed continue to assert leadership, in such endeavors as
the negotiations on the Law of the Sea, designed to produce
agreement for the orderly use and management of the oceans
and their resources --'a major objective of U.S. foreign
policy. Contrariwise, the U.S. should dlsengage from confer-
ences and activities which reflect a perversion of technical
agendas by "politicization' or discriminatory practices. Walk-
outs of U.S. and like-minded delegations -- as occurred at
the UNESCO world-media conference over its- incorporation of
the Zionism-equals-racism resolution in the official declara-
tion -- should be encouraged. Moreover, the U.S should refuse
to pay its share of the costs of such conferences and programs
and, where it ha$ reason.to expect moves to p011t1c1ze, announce
this intention to advance.

Within the Assembly the U.S. should focus efforts where
consensus is possible -and practical matters, such as food, law
of the sea, drug abuse control and protectlon of the environ-
ment, are belng advanced. Though the Assembly clearly has a
useful role in launching such programs, every effort. should
be made to ensure that it does not interfere in operational.
functions. : :

Selective involvement in Assembly proceed1ngs means
participating where constructive discussion is possible:
articulating a strongly held minority view where necessary
on matters such as disarmament, satellite broadcasting and
rules governing exproprlatlon of foreign property; supporting
worthwhile programs such as peacekeeping, drug abuse control
and law of the sea; and explalnlng and protecting our poli-
cies and negotiating positions. We should, of course, retain
a watching brief over all Assembly- related activities, but
on marginal issues or those designed strictly for propagan- .
da, we should downgrade our participation. (France and China
have often followed a policy of the empty seat and the U.S.
left the anti-colonialism committee when it became a forum
for vilifying America and one-sided espousal of "national
liberation" movements. Our departure did not end the abuse
‘but the committee lost its audience.) We should make it clear
that our absence is not simply a symbolic ."protest,'" but a
judgment of where serious business is being conducted and
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The U.S. should vote less to affect the outcome than to
make a point: to affirm convictions and underline the diplo-
matic as against the "legislative" uses of the Assembly. There
is nothing wrong with splendid isolation on a vote: it helps -
make the point. In general, the voting process as a way of
making decisions should be devalued and we should work for
increased use of consensus procedure in the Assembly's
decision-making process, especially on economic iSsues.

3. Coalition of the Like-Minded

To improve its pazlldmentary position and enhance opportu-
nities for pusitive action in UN bodies, the U.S. should con-
cert with like-minded states. Consultation should be conducted
in advance on all key issues, as well as through normal diplo-
matic exchanges during sessions. We should take the lead in
forming an infdrmal '"world order coalition'" -- maintaining
rapid communication among foreign ministries on crucial multi-
lateral issues and engaging in advance planning. The core of
the coalitior would be our European allies, Japan and like-
minded develcping nations. Diplomatic action of this nature
should of course be complemented by maintaining diplomatic
liaison with other sympathetic countries. We should make clear
that such a coalition is not intended to split the Third World.

In addition, opinion leaders and non-governmental organi-
zations could be mobilized to help stimulate constructlve_
policies in {IN agencies.

4. Structural Reforms

‘We should work much harder at reforming and strengthening
the work of UN agencies, even while recognizing that the pros-
pects may not be too promising in the short run because of the
overheated atmospheire at the UN and because only limited bene-
fits can be expected from improved mechanisms unless they are
accompanied by political will. Most promising is the approach
of the Group of Experts on the Structure of the UN System, which
designed a ncew structure for economic cooperation. The Group has
proposed that contentious items before the General Assembly and
ECOSOC be referred to negotiating groups for consultation and
conciliation. These groups would include countries "principally
interested in the subject matter,'" who would function in private
under a full-time chairman (who may travel to capitals to
attempt to conciljate positions), and may take a year or two to .
reach agreement. Pending agreement the plenary body would nor-
mally refrain from pressing issues to a vote and give conc1 1+
ation a chance to succeed.

5. Reassessing the Utility of UN Agencies .

The U.S. should take a hard loock at international institu-
tions to which it belongs to determine whether they are still
workable and still promote major American and world order
interests. Where the machinery is no longer serving the pur-
pose for which it was established, or is working inefficiently
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because of policical taint or-bureaucratic petrifaction, the U.S.
should take the lead invorginizing new and more¢ manageable group-
ings which reflect our interests and are better able to deal with
emerging world problems. An example of such a new-mechanism is
the Conference on Interinational Economic Cooperation which

brings together 27 industrialized, OPEC-and non-oil: produc1ng
developing nations. The ‘eventual’ llnklng of such agencies to the
UN would be Jdesirable, if and when the General Assembly and.other
UN bodies reform rhemselves and evolve into more respons1b1e
institutions.

More cvoutruversial but inescapable if the reassessment of
U.S. policy toward: the UN is to be comprehensive, is to take
another loonk it our memhershxp and extent of participation in
UN specialized 'agencies. Some have become politicized and de-
based; some may no longer serve the national interest of the
U.S. or even' the:broader world.objectives of standard- setting,
delivery of technical aid and transnational communication for
which they were created. The purpose of such-.an appraisal is
not to kill the agency -- others may-find value in them -- but
to calculate whether we srill have a net interest in belonging
ourselves. The presumption should be for staying in, but U.S.
policy should not exclude the option of renouncing membership.’
in certain agencies when a careful appraisal indicates that our
interest in-a. coope1at1ve world order would be better served by
gett1ng out.

6. Pursu1nh bhared Interests Wlth the Thlrd World

Ultimaicly, etreetlve multIlateral~dlplomacy"rests on the
assumption that the West shares a common interest with much of-
the developing world in negotiated solutions to common economic
and political problems. It is tied t6 a shared perception about
the need to cooperate through international®‘institutions’and to -
fashion improved international arrangements to cope with world
order problems. While the attitudes of the déveloping nations’
may differ irom those of ‘the West on many of these world order
issues, we: hclLeve accommodatlons in the mutual 1ntere5t are
still posa;b]v -

Colonialism. A more positive American stance on southern
African and human rights problems could help defuse the colo-
nialist -issue. In the UN, particuiarly because of the ‘Byrd
Amendment, we are seen-.as lacking concern about colonialism
and racism. Secretary of -State Kissinger's recent ‘African ;
policy speech in Lusaka was a major step forward. The Adminis-
tration must urgently follow through. Repeal of the Byrd Amend-
ment (which puts us in Jdefault of Security Council sanctions),
joining the Council on Namibia, a more accommodating stance on
commissions of inquiry for southern Africa, paying more atten-
tion to Africa in our diplomacy - are other measures that will
give the U.S. moral leverage. '

Human Kights. Accommodation on colonialism should be linked
to a more active posture on humanitarian and human rights con-
siderations in foreign policy. A fitting bicentennial action
would be U.S. adherence to the Conventions on Genocide, Racial
Discrimination, Forced Labor and the two Covenants on Human
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Rights. tuf 22 ireativs drafted by UN bodies the U.S. is a
party to only three : the Supplementary Convention on Slavery,
the Protocol Relating to the Status of Refugees and the Con-
vention on the Political Rights of Women.) :

Even more important, we should call attention to human-
rights violations anywhere in the world on an objective basis
and underscore our concern over the disturbing trend in the
fluman Rights Commission and other forums of deviation from
their proper role as expert bodies examining issues on their
merits. We should stress that we cannot accept the lack of
balance in the human rights activities of these bodies -- the
disproportionate concentration on unsustained and exaggerated
charges against one country as against the lack of interest in
more serious violations elsewhere, the singling out of oppres-
sion in one country while turning a blind eye to political
repression, torture and mass murder in many other countries. And
we should call attention to inhumane practices wherever they
occur. We should intensify efforts to persuade Africans and
Asians that our concern and theirs ought to extend not only to
institutionalized racial/ethnic discrimination (Article 7 of
the Universal Declaration to Human Rights) but also to mass
murder (Article 3), tcrture (Article 5), arbitrary and unfair
detention and trial (Articles 9,10,11) and denial of the right
to emlgratxon (Article 13).

We should seek common ground with countries which are
beginning to share our perception about the importance of i
upgrading civil and poliitical rights and combatting the grosser
forms of oppression. Specifically, an effort should be made to
get their support for unblockin the implementation procedure
under ECOSOC resolution 1503 and ending the selective morality
applied in the operation of this and other implementation efforts
of the Human Rights Commission and Sub-Commission on Preventlon
of Discrimination and Protection of Minorities.

A Juster Ecdnomic Deal.

The paramount issue for the developing countries is the
economic relationship. The U.S. should regain the momentum of
the initiative at the special session in September 1975 con-
vened to foster a constructive dialogue on development and
economic cooperation. The final document (Resolution 3363)
incorporated much of the American plan, notably these recom-
mendations : a facility to stabilize export earnings through
the International Monetary Fund, replenishment of the Inter-
national Development Aqsoantlon increased capitalization
of the International Finance Corporat10n an international
energy institute, a center for the exchange of technological
information, a world grain reserve and an International Fund
for Agricultural Development. While the U.S. had reservations
about some aspects of the final document, a satisfactory
accord was achieved on specific provisions and larger objec-
tives. Now we should move in concert with Western allies and
cooperative Third World nations to implement the promises and
build the institutions.
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The ‘special ‘session showed that with good will in nego-
tiation a very substantial measure of agreement on real con-
cerns can be reached. The main message to the developing _
world is that more is to be gained from working with us than
against us. A related message: since much of the program
depends on Congressional action or concurrence (e.g. par: "=
ticipation in the tin, coffee and other commodity agree-,
ments, increased capitalization of the. IFC, replenishment
of the International Development AsSociation, enlargement
of quotas in the International Monetary Fund),.responsible
behavior in the UN may become a practical prerequisite to
success. America, in turn, must commit itself to .the goals
of the Second Development Decade, including the aid target,
and pursue vigorous efforts to provide the developing world
with access to our markets under conditions which protect
American workers either through generous adjustment assis-
tance or scheduled import entry. We must give clear and con-
vincing evidence that we care about the issue of world: pover-
ty. Only then is ‘there hope of success for the strategy of .
tough diplomacy and accommodation of the real concerns of
the Third World. KN A -

Conclusion

The cardinal featuce of American strategy, then, should
not be a test of strength with the Third World but a test of
whether praﬁmatic interests. will override ideological fixa- ..
tions. We should make a sustained effort to reestablish- =
American influence through the "synchronized diplomacy' de-
scribed- above. This will enable us to determine whether
present trends.can be overcome. by American leadership and
honest bargaining or whether .the trends are irreversible.

If grievances are real and aspirations concrete,' there is
room for collective bargaining, provided political leaders

on all sides substitute statesmanship for showmanship, -
focusing on practical programs rather than .abstract doc-
trines and showing a decent respect for one another's polit-
ical and economic concerns. In such bargaining we can be
"sympathetic and friendly. If the response is nometheless

to debase the institutions, to rely on steamroller majori-.
ties, to avoid consensus, and to try to "legislate' rather
than negotiate farreaching changes in the world order, our
recourse is clear -- to downgrade politicized UN institutions,
to participate selectively and to fashion new institutions and
new groupings around real interests. - '

LS

AD HOC GROUP ON UNITED STATES POLICY
TOWARD THE UNITED NATIONS

April 1976
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CALL TO CONSCIENCE

wejare representatives of the interﬁational.acaeemic, arts-and science
:Eommunit?es who have esseﬁb1ed in New York City on this sevente day of |
‘December, 1980 to voice our alarm at the gr0w1ng danger to wor1d peace
.resu1t1ng from the erosion of the Un1ted Nat1ons

The United Nations was established 35 years ago in the wake of the
devastat1on of Nor]d War 11 to promote peace 'among the nat1ons and the
wel]-be1ng of all their peop1es. It came 1nto being with a mandate to
E oppose-yio1ence and to prevent war, to fight hunger and disease, to ex-
p]ofe and advance the human,conﬁition; _-

'Buf the United Nations is no longer the guardian of spcia] justice,
human rightﬁ and equality among mations. Indeed, perverted by irrelevant
polifiqal machihations,.it is 1nldanger of becqming 3 force against peace
itself. | | | _ | |

_Nowhere is the failure of the United Nations mere tragic than in the
Middle East. The Soviet ihvasien.of Afghanisten, the-war between Iran
and Iraq, the prcionged incarceration of American hostages in Teﬁefan,
graee erises.in Indochina and elsewhere go virtually ﬁncha1]enged while
" the United Naﬁ%ons pursues a course of action destined to undermine the
princfp}es dn_which-the organization was founded. |

'This convocation must bear witness to the assaults orchestrated by .

- the Soviet and Arab blocs in their campafgn o isolate and discredit

llsraei. The United Nations condemne the hisﬁoric'Egyptian-lsrée1i peace
treaty and exalts PLO terrorisfs. 'Those.who|vow'to eliminate the State -
of Israel and refuse to make peace are permiﬁtedeto sit in fhe councils

of the peaeemakers, while Israel, a member state created in fidelity to



e
' the principles of the United Nat1ons, is s1andered and faced w1th the

threat of deleg1t1m1zat1on

y The United Nations resolution which branded Zioni;m - ihe nationa]
"ITberatienlmeeemeht of the Jewish peep1e'— ﬁith the-false-1abe1 of'raeism'
must bear some re5p0n51b111ty for the - scourge of ant1-Sem1t1sm now reap—
pearxng in many parts of the wor]d | .

In its preoccupat10n with Pa1e5t1n1an rights, the United Nat10ns
negIects the p11ght of millions of men, women and children in other parts
pf the werld who_are in immediate danger of death from. famine, disease
'end war. ‘ | .' |

The man1pu1at10n of the wor]d forum has reached beyond the halls of
the Genera? Assemny and has politicized, and thereby crippled many of
fhe Uni ted Nations speciaTized ageneies. The cémpeign to ostraciie Israel
has obstructed the efforts of the Internat1ona] Labor 0rgan1zat1on, ‘the

World Heaith 0rgan1zat1on the United Nations Educat:onal Scientific
and Cultural Organization, among others, a]] dedicated to promoting.high—'
_er standards of living, social and eeenomﬁc progress, internafionai tu1tura ;
al and educat1ona1 c00perat1on o has made an 1nternat1ona1 charade of
: the1r 1abors to extend freedom of Speech and press, to help the workung man
and woman, to meet the needs of ch11dren to ach1eve equal1ty for women.

In devot1on to the fu]f111ment of the United Nations' human1tar1an

ane peaceful'goals, we . cannot remain silent while forcee whith incite
f_ﬁatred and foment war betray our hopeslfer-woer peece and Progress. We
ca]T upon the United_Natieﬁs - and each member nation - to embreee once
'agéih.the,idea1s_of the United Natiehs Cherter and to restere'the promise

that the United Nations can achieve a better world for all hhmanity.



. | COFMITTEE FOR U.H, INTEGRITY

Contact: Richard Cohen

(212) 988-8042 9 East 40th Street

New York, N.Y. 10016
(212) 532-5009

FOR IMMEDIATE RELEASE
At 1:00 PM Sunday, 12/7

100 LEADING SCIENTISTS AND SCHOLARS
VOICE ALARM AT 'EROSION' OF THE UN:
'‘GROWING DANGER TO WORLD PEACE'SEEN

NEW YORK, Dec. 7 —-- More than lOO-scholars, scientists and
artists in the United States and abroad == inéluding 30 Nobel
laureates -- ﬁoined today in a"statement of conscience" voicing
"alarm at the growing danger to world peace resulting from the
erosion of the United Natioms."

The statement -- signed bylsimone de Beauvoir, French author;

' Sir Isaiah Berlin of Oxford University; Nobel Prize physicist Hans
Bethe and historian Barbara Tuchman, among others -- said that the
world body was being "perverted by irrelevant political machinations”
that have "crippled" UN specialized agencies such as the International
Labor Organization, World Health Organization and UNESCO.

Citing the "assaults 6rchestrated by the Soviet and arab blocs
in their campaign to isolate and discredit Israel,” éhe signers-said:

"The United Nations condemns the historic Egyptian-Israeli peace
treaty and exalts PLO terrorists. Those who vow to eliminate the
. State of Israel and refuse to make peace are permnitted to sit in the
councils of the peacemakers, while Israel, a member state created in
fidelity to the principles of the U.N., is slanderedand faced with

the threat of deligitimization."
(more)



The convobatisnﬁas issued at a déy—_long conference sponsored
:by the committee on U. N. Integiity_at the ei%y—Hﬁi?ersiﬁy Graduéte_
Center,.33lwest'42nd St. The Commiftee is composed of Nobellléﬁreates
Kenneth.Arqul(eccgoﬁics), Hans A. Beﬁhe,(physics) Felix Bloch"
_(phyéicé} and sndre Lﬁoff (mediciﬁe): Sir Isaiah 3erlin of oxford
:Uniﬁérsity;'RobertlJ. Kikbee, chancéllor of the City University of-
ﬁew.YD;k;'énd Elie:ﬁiesel, chairman.of the-U.é. Holqcaust_Couﬂcil.
_ Mr. Wiééel iead the decisratiaﬁ folloﬁing_a 1unchebn seééion\
'at_which_SeﬂétqrIbahielvpatfick-MQYnihan (Dem., N. Y.) éssaiied the
.+ 1975 GeheralIAsséﬁbiy‘reéoluﬁibn,'paésed whﬁle he was serﬁing as the
-Uﬁited Stétés'Peéménent Rep#ésenﬁative'to’tﬁe.ﬁnited Nations, cailing
zionism é‘fo£ﬁ Sﬁ racism. ﬁé ndted.£hat ﬁhe."statement of
Eonsciénéef rééd bv Mr. Wiesel had_éhargeé that the U.N. Reséluticn
ﬁﬁusé bea; some fespohsibility for thelscéurage of ﬁnti—éem;tism now
reappearing-in magf.péfts of the worid.“
.Thé statemént:aEOQtea bf tﬁeiloo scientists and intellectualé
“had bgen éiréuiated”by;thg Committee dﬁ ﬁ}N;Iinteqrity_earliér;c It was
particulénlﬁ}ériticél of the U.ﬁ.'s “tfagic féilufé“ in thé Mideaét:
uIn_itsléréoc&upation yith.éalestinian righté, the United Nations
nec_;le-cts' f:hé .pl‘ight of Imillions of men, women and children Iiln |'othe.r_
pérts.bf thelﬁqud.who are.;n immediafe dangér of death from famine,
disease'aﬁd:wé:.f..ﬁhe stétement added: .
"The.éampaign'té ostracize Israel has...made an international
charade of-éffoifs'to'extend freedom of speech and press, to help
'fhe wéfkiﬂg'man'and woman, to meet the negdé of childrén, to
échieveieQualitj.of. Qomen.f'- |

(moxe)



Among the signers of the declaration wexe Eugene Ionesco, French -

playwright; French philosogher Bernard-Henri Levy; Benjamin Hooks,

executive director of the National Assocciation for the Advancement of

Colored People; AFL-CIO president Lane Kirkland; Léonard-Bernstéiﬁ;;j}'
Révgwbanald;ﬁarringtonf; Father Edward H. Flannexy of the Secretariat

for Catholic—Jewish Relations of the U.S. Conference of Bishops; sSister

Margaret Ellen Traxler of the National Coalition of American Nuns;

"Henry Steele Commager, Professor of History at Amherst College; éé@f
Prof., Richard Pipés,-a merber of the Reagan transition teanm.

Speakers at tdday's-convoéation iﬁcluded'MO;fiS'Aﬁraﬁ; a fo;mer.
U.5. Represeniative to_thé;Uﬂifed'mationsgﬁuman ﬁightg Cbmﬁissibn:'
Allén Dershowitz, Proégssok of Law'at'Hé£§aﬁd'ﬁniveréityf Seymour.
Martin Lipset, Professof"df éolitical Science at Stanford University;
Dr. Arno Penzias, Nobe;l'laul;:éate'.in' p‘hysics-. 197-8} .a_'nd_ Rayfnénd Tanter.

S—

Professor of Political Science at the University of Michigan and a \\

£/ The statement concluded: "In ‘devotion to the fulfillment of the

foreign policy adviser to President-elect Ronald Reagan.

ﬁniteﬁ Nations' humanitariah and pegcefﬁl goais;_wé_cannot_remain
silent while forces whiéh incite.ﬂatred and fﬁment”war sétray our
hogéé_for woﬁld peacé and-progréés.

"We call u?bn:the-”Unite§ Nations-and each mémbér nation to
embrace oncg.adaih the'ideals.of'the U.N. charte£ and to restore the
promise éhat the U.N. can achieve a better world for all hﬁmanify.;

12/1/80 . . X X X
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Dear Rabbi Tannenbaum:

On December 7, I addressed members of the Committee for
U.N. Integrity who had convened to exchange their views
about American policy at thé United Nations. I have worked
the ideas of that talk into an article in the February issue
of Commentary, which I enclose.

The arguments I set forth are only a small part of
those that have been put forward by our committee. This
debate, however, is neither complete nor over, and it will

be the responsibility of people like yourself to reshape
America's role. 1Indeed, we must work together for a United
Nations that can at last meet the expectations of its found-

ers.

Sincerely,

A QN L~

Daniel Patrick Moynihan

Rabbi Marc Tannenbaum
American Jewish Committee
165 East 65th Street

New York, NY 10022
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Commentary

“Joining the Jackals”

The U.S. at 'ti_ze UN 1977-1980 .

“Daniel P. Moynihan

DEFEAT so overwhelming as that-

. which Governor Reagan inflicted
on President Carter soon takes on the air of the
inevitable. Before it does it may be useful to re-
cord that those who were defeated in no way
. looked upon the outcome as fated. To the con-
trary, the view in the White House was that things
were going well until March 1, when Ambassador
" Donald F. McHenry voted in favor of a particu-

larly vicious anti-Israel resolution in the Security
" Council ‘of the United Nations, followed three
weeks later by the appearance of Secretary of State

~Cyrus R. Vance before 'the Senate Foreign Rela--

~ tions Committee in which he refused to disavow
" the vote. Thereafter, in this view, everything spun
out of control. The Carter administration left
Washington convinced—and proclaiming—that
defeat was brought on by malevolent incompe-
tence at the U.S.. Mission to.the United Nations
and the inability of the Secretary of State to con-
trol the Mission. What they did not proclaim and
only dimly understood was that they themselves
had put in place the ideas which helped bring
them down; that indeed in that sense the outcome
was fated.

Set forth by Pres:dent Carter and others, the se-

quence of events was as follows. Senator Edward
M. Kennedy's challenge to the President began
poorly. On March 18 the two met in Illinois, the
first industrial state to hold a primary. The Presi-
dent won handily. If Kennedy could be beaten a
week later, in New York, his candidacy would col-
lapse. A private poll conducted by Dresner, Morris
& Tortorello Research in late January and early
February showed the President leading the Sena-
tor 54 percent to 28 percent among probable Dem-
‘ocratic primary voters in New York, with only 13
" percent undecided. Yet in the end, Kennedy won,
59 percent to 41 percent.

DanieL P. Moynidan, United States Sepator (D.) from
New York, has also served as Ambassador both in India and
at the United Nations. His many previous coniributions to
CoMMENTARY include “The Politics of Human Rights”
(August 1977), “Party and International Politics™ (February
1977), and the widely discussed “The United States in Oppo-
'sition” (March 1975). He is the author of, among other
_books, Coping: On the Practice of Government, Maximum
Feasible Misunderstanding, and Counting Our Blessings.

In.a gracious gesture, after the results were in,
Lieutenant Governor Mario M. Cuomo, who head-
ed Mr. Carter’'s campaign in New York, called the
President to apologize. “No,” said Mr. Carter as re- .
ported in the New York Times, “it was the United
Nations vote.” In an interview with Meg Green-
field of the Washington Post on March 27, Mr.
Carter, speaking of an incumbent's problems in
running for reelection, repeated the point:

. Then to make a mistake like we did on the
UN vote and have the Secretary of State testify
a few days before the election. .. . o

The same theme was sounded, finally, in a post-
mortemm by Steven R. Weisman and Terence
Smith of the Times after the national election:

This blunder, in which the administration first
voted in favor of a March 1 resolution rebuking
Israel on settlements in Arab-claimed territory
and then disavowed it, cost the President dearly
among Jewish voters in the March 18 [sic] New
York primary. Senator Kennedy carried the state
and attracted new contributions to his cam-
paign, which carried on through the last batch
of primaries on June 3.

“New York was our chance to knock Kennedy
out of the box early,” said Mr. ‘R’{ohert S.]
Strauss, -the campalgn chalrman “We blew it
with that vote.” ;

Jody Powell told the Times reporters that in
consequence, "“We sure as hell spent a lot of time
and money fighting him that would have been
better spent against Reagan,” ’

Now it will bé clear that there are many reasons
President Carter lost the election, of which the UN.
vote was only one and scarcely the most important,
What is important, however, is that the adminis-
tration had looked upon its United Nations record
as a ‘huge success. Other policies had failed, and
that proved costly. But this had succeeded, and
proved costly. When the fall of a President is in-
volved, and possibly also the fall of a party, some
notice should be taken. For I do not conceal my
judgment that so long as the ideas underlying the
Carter administration’s UN policy are dominant
within the Democratic party, we Democrats will be
out of power. s
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on November 10, 1975, the same day Zionism was
declared to be a form of “racism and racial dis-
crimination.”

The first of the resolutions was breathtaking:

Security Council Resolution 242 of 22 Novem-

ber 1967 does not provide an adequate basis for
a just solution for the question of Palestine.

One of the more dishonest (and debilitating be-
cause profoundly misleading) assertions of the U.S.
Mission during the Carter years was that the 1975
Zionism resolution was somehow brought about
by the United States, Having resisted, - America
was judged to have provoked. That resolution
passed 67 to 55 with 15 abstentions. This resolu-
tion, potentially far more destructive, was adopted

98 to 16 with 32 abstentions.

The United States said nothing. No American
delegate went to the podium to offer the smallest
demur. Next, a resolution denounced the Camp
David accords, declaring that the General Assem-
bly .

Expresses its strong opposition to all partial
agreements and separate treaties which consti-
tute a flagrant violation of the rights of the
Palestinian people, the principles of the Char-
ter, . . . [etc].

The United States said nothing. The last of the
resolutions reasserted Israeli violation of the
Fourth Geneva Convention. This time the United
States, by abstaining, said all there was to say.
There was something of note in the sponsors of
the resolutions. The familiar Soviet-leaning or So-
viet-dominated nations were present: Afghanistan,
Cuba, Lao People's Democratic Republic. But
present also were Nicaragua and Zimbabwe, two
Third World nations with which the Carter ad-

ministration had presumably established relations
‘of friendship and respect.

As for North-South relations, on Wednesday of
that week Ambassador McHenry acknowledged
that the General Assembly's Special Session on

economic development which had convened in

September had come to nothing. Finally, on Fri-
day, December 19, the United States voted for a
Security Council resolution condemning Israel for
the expulsion of two Arab mayors (an expulsion
which followed upon parliamentary debate, trials
before an independent judiciary, and the usual
processes of a possibly wrongheaded but stubborn-
ly democratic society). Ambassador McHenry ex-
plained that the Fourth Geneva Convention “pro-
hibits deportations, whatever the motive of the
occupying power."”

In an editorial entitled, “Joining the Jackals,”
the Washington Post, which had supported the

President for reelection, described this American
vote against Israel in the Security Coundil on that
Friday as representative of “the essential Carter.”
Now the President himself was being held to ac-
count.

" American failure was total. And it was squalid.
These men, in New York and Washington, helped
to destroy the President who appointed them,
deeply injured the President's party, hurt the
United States, and hurt nations that have stood
with the United States in seeking something like
peace in the Middle East. They came to office full
of themselves and empty of any steady understand-

_ ing of the world. The world was a more dangerous

place when at last they went away.

HOsE who now take office must deal

with the aftermath of this massive
failure of policy. The Security Council resolutions
are time bombs. Ticking. The case has all but
been made that Israel is an outlaw state, and in-
deed the General Assembly has now called on the
Security Council to consider imposing sanctions
against it. It will take the toughest-minded diplo-
macy to dismantle the indictment now in place—
thanks to the Carter administration; thanks to
those who brought the Democratic party to such
confusions. The new administration will have to
deal also with the whole question of the Third
World. It should be clearer now thar hostility
toward the West, toward the United States, is
abiding and, it may be, burgeoning,.

Yet it remains for the United States to evolve a
mode of dealing with the UN majority, and this
in some measure turns on what kind of countries
we think them to be. Irving Kristol has put the
matter at its bleakest:

The radical-nationalist ideologies of these na-
tions, so far from being a prelude to the liberal-
constitutionalism we revere, are a kind of epi-
logue. They—or at least their ruling elites—
have seen our present and reject it as their fu-
ture. So long as we refuse to confront this real-
ity, we do not have a clear vision of the world
- the U.S. inhabits. And so long as there is no
such clear vision, there can be no coherent for-
eign policy.
My own view is more sanguine: consider India,
Sri Lanka, Trinidad and Tobago, Jamaica. There
are others—many others. Still, with the experience
of these four years, we should at least have learned
that foreign policy cannot be conducted under the
pretense that we have no enemies in the world—or
at any rate none whose enmity we have not merit-
ed by our own conduct, For it was this idea more
than anything else, perhaps, that led the Carter
administration into disaster abroad and over-
whelming defeat at home.

Reprlnted from Commentary, February, 1981,

by permission; All Rights Reserved.
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the very existence of the administration. And to
protect itself from having to face this failure, the
administration had begun to undermine Camp
David itself—its one great success.

HE March 1 vote, then, was a disaster
and should have stimulated a reap-

- praisal of the route by which the administration .
had traveled to it. Israel had been permanently

damaged, and (unless their perceptions are peril-
ously dulled) other allies of the United States per-
manently warned. Yet no more was said than that
it was a mistake, and only a partial mistake at
that. The administration- never thought its way

' thiough the matter. Those publicly most identi-
fied with these policies had already begun to leave

—first Ambassador Young, then Assistant Secre-
tary Maynes, and finally Secretary Vance himself.
But the policies persisted.. By the end of the Carter
administration the pattern had become all but im-
possible to overcome. One can measure it this
way: on nine substantive votes on.the Middle East
taken in the Security Council between January

.1979 and August 1980 the United States abstained
seven times.

Just once we cast a veto—striking down a Tu-
nisian resolution of last April 30 which called for
the creation of a Palestinian state. This resolution,
one might note, unlike the one we voted for on
March 1, did refer to “secure and recognized
boundaries”"—the language of Resolution 242—

" but only for the Palestinian state. Not for Israel.

Te be sure, we occasionally made our unhappi-
ness known. In August 1980, for example, Secre-
tary of State Edinund S. Muskie went to New
York and defended the American approach to a
Middle East peace settlement based on the Camp
David accords:

Let me , . . repeat our belief that this constant
recourse to debates and resolutions that are not
germane to the peace process—and even harm-
ful to it—should stop.

.A salutary sentiment, but. what must. the other

members have thought? For Secretary Muskie was
asking on behalf of the United States for the end
of a process that it was perfectly within our power
to end. If we believed such resolutions to be harm-
ful to the peace process, we were free to veto them.
We were free to deny them the force of law they
acquire when they pass. The same point could be
made of such American statements on the March 1
resolution as this one by President Carter:

While our opposition to the establishment of
the Israeli settlements is long-standing and well

known, we made strenuous efforts to eliminate -

the language with reference to the dismantling
-of settlements in the resolution.

Yet when the strenuous efforts failed, the U.S. Per-
manent Representative had only to raise his hand,
‘to vote No, and the resolution would have failed.

Having committed itself, however, to solidarity

with the majority at the UN, the Carter adminis-
tration could not bring itself to exercise the veto.
Thus in our flight from “confrontation” did we
end not by understanding the perspectives of oth
ers, but by adopting them.

In so doing, we have acquiesced in a very great
deal.

After March 1 the application of the Fourth Ge-
neva Convention became a routine of Security
Council resolutions. It was invoked in Resolu-

tions 460 (May 8, 1980), 469 (May 20, 1980), and

471 (June 5, 1980), all three of which dealt with
Israel’s expulsion of two Palestinian mayors in the
wake of terrorist attacks on Israeli civilian settlers.
Where once' there was the routine affirmation of
Resolution 242, we now have routine indictments
of Israel for Hitlerian crimes.

The U.S. abstained even when Israel's sover-
eignty itself was at issue. The last Security Council
resolutions in this cycle of attacks on Israel were
adopted in the summer of 1980 and dealt spe-
cifically with Jerusalem. Resolution 476 of June
80, 1980 warned Israel about its pending legisla-
tion on the annexation of East Jerusalem. One
might well question the prudence of this Israeli
law—and many have done so—but it was some-
thing else again to find that in Resolution 476 (as
in_its successor Resolution 477 of Augus: 20) Is-
rael had become the “occupymg power” of its own
capital. Both resolutions, in fact, seemed to in-
clude the entire city of Jerusalem within this
charge. And Resolution 477 went still further: it
declared the Basic Law on Jerusalem, by then
passed, to be null and void. It declared in effect
that Israel ‘was not entitled to fix the location of
its own capital city, and called—in a2 wholly un-
precedented step—on member states to withdraw
their embassies from this capital (which all did).

N epilogue of sorts took place in the

third week of December 1980, as
the Carter administration and the 35th General
Assembly began winding down, On Monday, De-
cember 15, the General Assembly adopted five res-
olutions on the Middle East more virulent and
anti-Semitic than perhaps anything the UN had
yet seen. The debate was obscene. Thus the Am-
bassador of Jordan speaking of the Ambassador of
Israel:

The representative of the Zionist entity is evi-
dently incapable of concealing his deep-seated
hatred toward the Arab world for having broken
loose from the notorious exploitation of its na-
tural resources, long held in bondage and plun-
dered by his own people’s cabal, which controls
and manipulates and exploits the rest of hu-
manity by controlling the money and wealth of
the world.

The occasion was the receipt of the most recent
Report of the Committee on the Exercise of the
Inalienable Rights of the Palestinian People, a
body established by General Assembly resolution
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physical character, demographic composition,
institutional structure or status of the Pales-
‘tinian and other Arab territories occupied since
1967, including jerusalem, or any part thereof,
have no legal validity. .

In a word, according to Resolution 465, Israel is
an outlaw state, guilty of war crimes. (Not the Vi-
etnamese invaders of Cambodia, or the Soviets in
Afghanistan. Israell) Its alleged capital is not its
capital at all—“Jerusalem or any part thereof’—
and it is in illegal occupation of territory now for
the first time designated “Palestinian.”

Here, then, was the triumph of everything the
Soviets and the “Rejectionists” had stood for: the
repudiation of everything Sadat, and for that mat-
ter Begin and Carter, had sought. Yet the United
States voted in favor of this resolution. Shortly

thereafter the administration stated that this had -

been a “mistake.” It was no mistake at all. Resolu-
tion 465 reflected the view of the majority of mem-
bers of the United Nations, and the U.S. Mission
there had simply come to accept that view. Their
- conception of the world, by now shared in Wash-
ington, gave them no alternative.

Once the vote was cast there came the shock of
recognition, in Washington at least, that this was
what that conception led to. But still they clung
to it. The White House, sensing the disaster and
the dilemma, did not want any testimony given
before Congress. The State Department insisted,
and so on March 20 the New York Times re-
ported: -

Vance RepuFFs CALL FOR FurL DiSAVOWAL OF
.UN'’s IsraEL MOVE

"Yet it was more than that. Vance would neither
disavow the episode nor acknowledge it. He could
not bring himself to admit consequences he could
not desire of a policy he could not repudiate.

HE operative paragraphs of Resolu-
T tion 465 began by stating that the Se-

curity Council:

1. Commends the work done by the Gomrms-
sion.in preparing the report. . .

2. Accepts the conclusions and recommenda-
tions contained in the above-mentioned report
of the Commission;

Yet Vance in his testimony on March 20 suggested
that nothing, really, had happened, that voting for
the resolution did not imply support for the com-
mission report which had occasioned it.

Senator Paul §. Sarbanes of Maryland went di-
rectly to this point:

SENATOR SARBANES. Mr. Secretary, the resolution
that was passed and for which we voted, accepts
the conclusions and recommendations contained
in the report.of the commission established by
Security Council Resolution 446. .
Do 1 take your assertion to be that the word
“accepts” there means nothing more than “re-
ceives’"? :

SecrETARY VANCE, You do correctly understand.

SENATOR SARBANES. Why wasn't the word “re-
ceives” used? I would understand the word “ac:
cepts” to carry with it some element of subscrib-
ing to the conclusions in the recommendation.

SECRETARY VANCE. No; it was merely intended
to connote receives. Accepts—they hand them to
me, they are accepted.

I joined in the questioning:

SENaTOR MovnNiHAN. Very frankly, . . . Mr. Sec-
retary, I am concerned with our reputation for
plain dealing.

Did anyone at the U.S. Mission to the United
Nations tell you that in a Security Council reso-
lution, the word “accepts” should be read to
mean “receives’?

. SECRETARY VANCE. Yes: I have been told that.

SeENATOR MovNiziAN, You have been told that?
SECRETARY VANCE. Yes

SENATOR MoOYNIHAN. Sir, I once served as U.S.
Permanent Representative there. 1 can tell you
that I could not conceive telling a Secretary of
State that the word “accepts” should be read to
mean as in a letter, "Dear Sir, I have received
your letter of" so and so.

The first paragraph, the preambular para-
graph of a Security Council resolution starts out
always, “Taking note of.” This is the paragraph
that says, “We have received.”

“Accepts,” on the other hand, is a slight varia-
tion on the word “endorse.” It would be the
only way it would have been understood in my
time there, sir.

I think you have been misinformed, sir, and I
think you have been done a disservice.®. ..

Something quite extraordinary was happening
here. It is of course possible that the members of
the U.S. Mission had simply not told the truth to

- the Secretary of State. (They had evidently been

less than candid on some other questions concern-
ing: the resolutions—informing him, for example,

that references to Jerusalem had been excised

from the text when they had not.) But how could
a lawyer of Cyrus Vance's ability believe such an
untruth save that at high and low levels alike the
men of our government were deceiving themselves?
The Carter administration had failed in its objec-
tives at the UN; but to admit that failure was to

cast in doubt the view of the world that justified-

® A brief review of UN documents will make clear that
“accept” has the everyday meaning of “endorse.” After the
first commission report was submitted in July 1979, it be-
came the subject of Security Council Resolution 452, in
which the Council voted to "accept” its recommendations.
The members of the commission easily understood what this
meant. They wrote in their second report (which in turn
became the subject of Resolution 465) that they had taken
particular steps “bearing in mind that the Security Council,
in Resolution 452 (1979), had accepted the recommenda-
tions contained in the commission’s first report . . ."” (em-
phasis added) .

- '\-'—-..I".‘Q
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though it might declare that “thugs in Afghanis-
tan” were “tormenting schoolchildren” for the
profit of Zionists, had established itself beyond all
question_as a brutal conqueror of Third World
peoples and as an anti-Semitic regime of near de-

‘mented proportions. The moment to fragment or

silence the opposition was at hand.

Faced with this assault on the UN Charter, on
peace, on decency—and, not so incidentally, on
the President of the United States—what did our
people do? They took the other side.

To persons whose deepest conviction was that
Third World nations were hostile to 'the United
States because of our own neocolonial behavior;
whose strong disposition was to believe that the So-
viet Union in almost all instances supported the
true liberationist forces in the former colonial
world while the United: States, on the wrong side
of history, backed brutal but doomed dictatorships
—the events from 1977 to 1980 could make no
sense. It became ever more difficult for such peo-
ple to understand and support their own govern-
ment’s policy. For had not the Camp David frame-

work, its peaceful appearances notwithstanding,

called forth a more sustained disagreement be-
tween the U.S. and the Third World than even
the “confrontationist” policies of the past? To un-
derstand this one had to entertain the possibility
that the opposition we encountered there was not
a matter of long-held grievances against our
abuses of power. One had to entertain the possi-
bility that there were those whose great fear was
that in seeking peace we might succeed.

Confused, and after a point not altogether
straightforward, the strategy of .our diplomats in
New York, backed up in the Department of State,
started to undergo a subtle and disastrous transfor-
mation. They had begun with the proposition

_that'if the Unitéd States put itself on the “right”

side of history, we would find the nalions of'lhe
world, most of which of course were “new,” com-

‘ing over o our side in turn. Unaccountably, how-

ever, they were still not on our side. To the con-
trary, some were actively seeking to undo the
greatest diplomatic achievement the administra-

_tion had to its credit, and none—not one—was ob-
jecting to or trying to.impede such efforts. Evi-

dently, then, we must still be on the wrong'side.
Reasoning thus, our diplomats prepared them-
selves to vote for the Security Council Resolution
of March 1, 1980 and (though this was certainly
not their intention) to help bring down the ad-
ministration they served.

HE chain of resolutions passed in con-
‘demnation of Israel by the Security

‘Council in 1979-80 forms a complex story. Yet to

follow it only a single point needs to be under-
stood. It is that, as a direct result 'of American pol-
icy, the Security Council was allowed to degener-
ate to the condition of the General Assembly.
Under the UN Charter the General Assembly
reaches decisions by majority vote, but its deci-

sions are purely recommendatory (Article 10). By
contrast, the Security Council has power. In situa-
tions where it determines that there is a “threat to
the peace, breach of the peace, or act 6f aggres-
sion,” the Council “shall make recommendations,
or decide what measures shall be taken. . . .”
These include “such action by air, sea, or land
forces as may be necessary. . . .” The Security

‘Council, in a word, may make war. And for that

reason the Security Council does not operate by
majority vote. Any permanent member may veto
any action, simply. by voting No. However, in the
face of the increasingly vicious Soviet-Arab as-
saults that followed Camp David, the United
States began to abstain. I have represented the
United States on the Security Council; I have

~served as President of the Security Council. I state

as a matter of plain and universally - -understood
fact that for the United States to abstain on a Se-
curity Council reso!uuon concerning Israel is the
equivalent of acquiescing. '

The first abstention in the sequence we are now
tracing occurred on March 22, 1979 when the
Council, in a resolution directed against Israel, es-
tablished a three-member commission “to examine
the situation relating to establishments in_the
Arab territories occupied since 1967, mc]udmg Je-
rusalem.” The phrasing here was ominous: “Arab
territories . . . including Jerusalem.” Jerusalem is
the capital of Israel. How could its capital be in
the territory of others?

Equally ominous, although at this point re-
strained, was the reaffirmation of earlier Council
statements that the Fourth Géneva Convention "“is
applicable to the Arab territories occupied by Is-
rael since 1967, including Jerusalem” and the
strict injunction upon- Israel “as the occupying
Power, to abide scrupulously by the 1949 Fourth
Geneva Convention.” Now, the Fourth Geneva
Convention on the Protection of Civilian Persons
in Time of War is one of a series of treaties
designed to codify the behavior of Nazi Germany
and make such behavior criminal under interna-
tional law. This particular convention applied to
the Nazi practice of deporting or murdering vast
numbers of persons in Western Poland—as at
Auschwitz—and plans for settling the territory with
Germans, The assertion that the Geneva Conven-
tion also applied to the West Bank played, of
course, perfectly into the Soviet propaganda posi-

‘tion that “Zionism is present-day fascism.”

Within a year the new commission had submit-
ted two reports. In response to these, on March 1,
1980, a resolution- (465) was submitted to the
Council that was as viciously anti-Israel—and as
destructive of the Camp David. accords—as any
that had ever been encountered or could readily
be devised. Israel was found to be in “flagrant vio-
lation of the Fourth ‘Geneva Convention”: the

- first nation in history to be found guilty of behav-

ing as the government of Nazi Germany had be-
haved. It was determined

that all measures taken by Israel to change the
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new pro-American alignment of Egypt and the
step-by-step peace negotiations, which had scored
a major success with the second disengagement
agreement of May 1975, The Zionism-is-racism res-
olution in November of the same year was itself
one part of this sabotage campaign.

That the UN and its Third World majority
could be manipulated for the purposes of an as-
sault on American policy was much more poorly
apprehended after Kissinger’s departure. In. fact,
in its desire to dissociate itself from the past, the
Carter administration set out to bring the Seviels
back. The stll startling Soviet-American
communiqué (issued jointly but plainly Soviet-
drafted) of October 1, 1977 proposed to recon-
vene the Geneva Conference, a meeting under UN
auspices at which the two nations would be co-
chairmen and to which all interested parties
would be invited. To Sadat the meaning of this
was clear: a veto in the hands of the radical forces,
immediate stalemate, ultimately perhaps his over-
throw. And so to avoid going to Geneva, he went
to Jerusalem (where, he had every reason to know,
a deal was waiting to be struck with the Begin
government). This set in motion the events that
ended with the Camp David accords of 1978, and
the Egyptian-Israeli peace treaty of 1979—Carter’s
single greatest achievement, albeit purchased only
by a reversal of his original "“Geneva" approach
and by shifting negotiations over the Middle East
away from the UN.

Inevitably forces at the UN would resent this.
Thus it is not too much to say that the supreme
test of the Carter policy at the United Nations was
whether that body would leave him alone to make
peace between Israel and its neighbors. Had his
diplomats, through their new approach, acquired
sufficient .influence with the far-flung nations of
the Third World to persuade them to stay out of
disputes with which most of them had in any
event only the remotest connection?

The answer was not long in coming. First, the
remaining Arab states, with Iraq only momentar-
ily absent, convened a “confrontation summit” in
" Damascus to fight the Camp David settlement.
Iraqg soon was brought in, and before the year was
out leaders of all Arab states except Egypt had
met in Baghdad to form a 'rejection front”
against Egypt and Israel. Simultaneously the So-
viet Union (returning to the tactics it had used in
1975 to counter its expulsion from Egypt) esca-
lated its campaign to delegitimate Israel by identi-
fying it with the Nazis.

Having been sounded in 1971 with a two-part
article in Pravda entitled “Anti-Sovietism is the
Profession of Zionists,” this theme was steadily
elaborated and diffused. (The original Pravda ar-
ticle, for example, asserted that the massacre at
Babi Yar had been a collaboration of Nazis and
Zionists.) Once the idea had been set, it proceeded
to. be popularized on television, in novels, and fin-
ally in children’s publications. Thus the October
10, 1980 issue of Pionerskaya Pravda, a tabloid-size

weekly for children aged nine to fourteen who be-
long to the Soviet youth organization, Pioneers:

Zionists try to penetrate all spheres of public
life, as well as ideology, science, and trade, Even
Levi jeans contribute to their operations: the
revenue obtained from the sale of these pants
are used by the firm to help the Zionists.

Most of the largest monopolies in the manu-
facture of arms are controlled by Jewish bank-
ers. Business made on blood brings them enor-
mous profits. Bombs and missiles explode in Le-
banon—the bankers Lazars and Leibs are mak-
ing money. Thugs in Afghanistan torment
schoolchildren with gases—the bundles of dol-
lars are multiplying in the safes of the Lehmans
and Guggenheims. It is clear that Zionism's
principal enemy— is peace on earth.

. The United Nations described Zionism as
a form of racism and racial discrimination.
More and more people today are beginning to
realize that Zionism is present-day fascism.

This propaganda seemed to possess the Soviets
internationally as well as at home, and they began
to insist that other nations join in the campaign
to treat Israel as an outlaw state, indeed a non-
state, an entity without the rights of statehood. It
began to work, In 1978 Cuba became head of the
“nonaligned nations.” A summit meeting of these
states in Havana between September 3 and 7, 1979
adopted a resolution that declared:

The heads of state or government reaffirmed
that racism, including zionism [sic], racial dis-
crimination, and especially apartheid consti-
tuted crimes against humanity and represented
violations of the United Nations Charter and of
the Universal Declaration of Human Rights
[Paragraph 237, Final Declaration of the
Conference]. '

In June 1980 at the ministerial meeting of the Or-
ganization of African Unity, held in Freetown,
Sierra Leone, Israel was referred to in official docu-
ments merely as the “Zionist entity.”” And on Oc-
tober 8, 1980 the Soviets signed a Friendship
Treaty with Syria of which Article 3 declared:

The High Contracting Parties, guided by their
belief in the equality of all peoples and states,
regardless of race and religious beliefs, condemn
colonialism, racism and zionism [szc] as one of
the forms and manifestations of racism, and re-
affirm their resolve to wage relentless struggle
against them.

This was perhaps the clearest statement to date of
the Soviet Union's opposition to the very existence
of the state of Israel, but its essential purpose had
been evident for at least a decade.

o LESs evident was what the United

States Mission to the United Na-

tions should have done. The Arab nations were
split; the United States was, in effect, allied with
the largest of them, Egypt, and in the cause of
peace in the Middle East. The Soviet Union,
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for greater justice, respect, and dignity. All this
has changed.

Testifying before a House Subcommitiee on
March 27, 1980 (iwo days, mind, after the New
York primary), Assistant Secretary Maynes spoke
even more glowingly of changes that had come
over the UN:

. the UN has become the crossroad of global
dlp!omacy
: [It] now appears to be less unfriendly
and dangemus a place than some have led us to
believe. It is also possible that we will find there
a greater spirit of cooperation than before—not
just in condemning the lawless but also in ad-
vancing the rule of law. But these promises may
come to naught unless we adopt.a more mature

stance toward the UN itself.

We must remind ourselves that the United
States needs the UN at least as much as it needs
us.

One might have thought this assessment would
be reflected in votes in the General Assembly or
the Security Council. But it was not. Worse, the
ideas of the new administration stood in the way
of seeing opportunities to be seized and under-
standing problems to be met,

This was perhaps to be expected. The heavy
emphasis on North-South relations, after all, was

surely a way of coping with, or at least diverting

attention from, the difficult realities of the post-
Vietnam world. “American imperialism™ had been
defeated. Our defeat had been caused, to be sure,
by overreaching and after a point it could not per-
haps have been avoided. But its consequences, all
the same, would have to be lived with, and ad-
justed to; foremost among them would be a major
opening for, and stimulus to, Soviet imperialism.
Susan Sontag has recently acknowledged how little
she and others in the anti-war movement had un-
derstood this equation:

It was not so clear to many of us as we talked of
American imperialism how few options many of
these countries had except for Soviet imperial-
ism, which was maybe worse. When I was in
Cuba and North Vietnam, it was not clear to’
me then that they would become Soviet satel-
lites, but history has been very cruel and the op-
tions available to these countries were fewer
than we had hoped. It's become a lot more com-

plicated.

But the perception of such complexity was be-
yond -the powers of the U.S. Mission to the UN
under the Carter administration. Its members
could not see the signs of a new phase of So-
viet policy: military support for Ethiopia in 1977,
coups in both Afghanistan and South Yemen in
April 1978, the invasion of Cambodia in Decem-
ber 1978. Unable to explain all this or to fit it to
the purposes they had set themselves, American
diplomats at the UN grew increasingly silent.

It also emerged that our representatives had
little sense of the UN Charter as law that had to

be upheld, and to be expounded. A superb oppor-
tunity came in the fall of 1977 when the Soviets
switched sides in the Horn of Africa. Abandoning
Somalia, they actively entered the war in the Oga-
den, an ethnically Somali territory, on the side of

_Ethiopia. Of a sudden the Somalis were pound-

ing on our doors begging for help, pleading for
us to understand the “nature of the Soviet threat,”
Soviet “neocolonialism,” the “Soviet plot to encir- -
cle the Gulf,” the “Soviet contempt for human
rights and the rights of small nations.”

Now it happens that in 1975 the principal spon-
sor of the resolution that declared Zionism to be a
form of racism was none other than Somalia (act-
ing in its then capacity as an especially fawning
satellite of the Soviets). After the resolution was
adopted, I rose in the General Assembly and ad-
dressed the following words directly to the So-
malis:

Today we have drained the word “racism” of its
meaning. Tomorrow terms like “national self-
determination” and ‘“national honor” will be
perverted in the same way to serve the purposes
of conquest and exploitation. And when these
claims begin to be made . . . it is the small na-
tions of the world whose mtegmy will suffer.
And how will the small nations of the world de-
fend themselves, on what grounds will others be
moved to defend and protect them, when the
language of human rights, the only language by
which the small can be defended, is no longer
believed and no longer has a power of its own?

With the Somalis bleating in terror, pleading
for help, did the U.S. Mission to the UN make 2
single reference to their behavior in 1975, and our
response? None. This would have been to engage in
“confrontation,” a practice of the discredited past.

The United States helped found the UN, mostly
wrote the Charter, has largely paid for the place.
U.S. repriesentatives have an obligation to insist
that there are sianddrds written into that Charter.
Occasionally we would stand up for them. In 1978
William J. vanden Heuvel, the U.S. representa-
tive to the UN in Geneva, actually objected to the
appointment of a KGB officer as ‘director of per-
sonnel for UN activities in that city. (The appoint-
ment was a clear violation of article 100 of the
Charter.) But there were few such instances. Not
even when UNESCO, that embodiment of a de-
cent liberal optimisny, set about developing an in-
ternational regime for state control of the press
under the insolent euphemism of “A New World
Information Order” did we engage in ‘“‘confronta-
tion.” No, never. And so it went.

uT the crucial turning point came with

Camp David,which involved an irony
worthy to be called tragic. Perhaps the most im-
pressive achievement of Henry Kissinger as Secre-
tary of State had been to cooperate with Anwar .
Sadat in maneuvering the Soviets out of Egypt.
Together Sadat and Kissinger had had to stand
against the efforts of Soviet policy to scuttle the
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Representative at the UN in 1975-76 as the prime .

example of American diplomatic aggression.

This was notably the view of C. William
Maynes, who left the Carnegie Endowment for In-
ternational Péace to become President Carter's As-
sistant Secretary of State for International Organi-
zation Affairs, It was the view of the Ambassadors
who came and went at the U.S. Mission beginning
with Andrew Young and ending with Donald Mc-
Henry. In an interview published in September
1980, contrasting his performance with mine, Am-
bassador McHenry said:

I don’t believe in confrontation politics, I don't
believe in name-calling. I do believe in commu-
nicating with them [i.e., Third World nations],
in stating my views, listening to theirs, respect-
ing their views, expecting them to respect mine.

A few weeks later, on October 1, 1980, taking issue
with a New York Times Magazine article entitled
“How the Third World Runs the UN,” he re-
turned to this theme:

The article was reminiscent of the speeches
about the “Tyranny of the Majority” that one
of my predecessors used to deliver when he rep-
resented our country at what he later called “A
Very Dangerous Place.”"*®

Yet there was a fateful avoidance of reality in
the new administration's view: a-denial that there
is genuine hostility toward the United States in
the world and true conflicts of interest between
this nation and others—an illusion that a surface
reasonableness and civility are the same as true
cooperation,

To be sure, if there are conflicts of interest
among states, there are also truly shared interests,
and even genuine friendships. The world, alas, is
complex, and although the new men of the Carter
administration professed to understand complexity
where others had missed it, they were in fact great
simplifiers. They trivialized the sources of real con-
flict. between the United States and other nations,
and they exaggerated our ability to resoclve them
to everyone's satisfaction.

Again, one notes a parallel with the approach of
the new administration to defense and foreign pol-
icy. One.of the first (and fateful) decisions of
President Carter was to appoint Paul Warnke as
negotiator for the strategic-arms-limitations talks
with the Soviets. Warnke in his celebrated article
"“Apes on a Treadmill' had set forth the thesis that
the Soviets essentially imitate American behavior
in defense matters. Thus just as the United States
could turn enmity into friendship merely by
avoiding “confrontation politics” in its dealings
with the Third World, so the United States could
change Soviet behavior simply by changmg its
own,

But if these ideas had a parallel structure, they
did not prove equally durable, Although President
Carter had campaigned in 1976 on a pledge to cut
the defense budget, his promise did not survive

the first encounters with reality—the reality of
conflicting interests and genuine danger. Instead,
it was buried, and (admittedly modest) increases
in defense spending commenced. The same readi-
ness to retreat from unrealistic approaches was evi-
dent in the area of human rights (and indeed,
here the administration’s retreat was almost over-
eager). But if in these areas reality obliged the ad-
ministration to think better of the ideas by which
it had hoped to guide policy, no such perceptions
ever managed to penetrate our approach to the
United Nations. We would unilaterally change the
whole international atmosphere simply by avoid-
ing “confrontation politics,” The United States
would make amends for its past failures by a
greater responsiveness, by greater openness, by at
last understanding the problems of others and
their perspectives. Thus the psychological arro-
gance that lay behind the seeming humility of our
new relations with the Third World—it was we
who still determined how others behaved-—re-
mained intact.

At the UN the arrogance of this view was partic-
ularly risky, for those convinced of the abuse of
American power found themselves representing the
United States at a time when our power was in
fact much reduced. Whether American interests
could, even so, be protected would depend on how
well this decline was perceived, on the suppleness
of the new tactics that would be brought to bear,
and above all on the ability to sense failure when
it struck one across the face. The new administra-
tion was conducting an experiment of a sort;
much would depend on whether it could tell the
difference between good results and bad.

eForRE defeat in the 1980 election

forced a different conclusion upon

them, the Carter people were of the opinion that

the experiment had been a brilliant success. From

the 1980 Democratic platform—prepared in coop-

eration with the staff of the National Security

Council—one learned that when the admlmsn'a-
tion came to power in 1977,

relations with the Third World were at their
nadir. The United States appeared hostile and
indifferent to the developing world's aspirations

* It would be hard 1o pack more misinformation into a
single sentence. It was President Gerald R. Ford, in an ad-
dress at the opening of the General Assembly in the fall of
1974, who warned the UN against “the tyranny of the ma-
jority™; at the close of that session Ambassador John A. Scali
repeated the warning, If I ever used the phrase, which I do
not recall doing, it was only 1o cite them. As for “A Very
Dangerous Place,” in 1978 I published a memoir about the
UN with a passage on the first page: “I had first gone to
Washington with John F, Kennedy and then stayed on with
Lyndon Johnson. There I learned as an adult what I had
known as a child, which is that the world is 2 dangerous
place—and learned also that not everyone knows this.” My
editor thought A Dangerous Place would be a good title;
but I was not referring to the UN. As seamen are taught of
the sea, the UN is not inherently a dangerous element, but
is implacably punishing of carelessness,

“1.'_'\~
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~ NormaL circumstances UN affairs

I play a marginal role in United States

foreign policy, the simple reason being that Amer-
ican foreign policy is normally preoccupied with
the Soviet Union, and the UN, with its profusion
of small, even mini, states, is the last setting in
which two powers would wish to conduct their
affairs. But four years ago, to the incoming Carter
administration, the main attraction of the UN as
a setting in which to conduct foreign policy was
premsely the prominent role Third World nations
play in UN affairs, and the North-South axis of

. the place. This was a setting in which the cold war

could at last be put behind us. In his first major
foreign-policy address, given at Notre Dame on
May 22, 1977, President Carter reported that the
United States had overcome its “inordinate fear of
Communism,” and proposed that the two powers
now join in a cooperative effort to improve North-
South relations, specifically through economic as-
sistance. to the developing nations. In the mean-
time, the name of the UN Ambassador was pro-
moted to second place on the directory of the Siate
Department building, immediately below that of
the Secretary. '

In his Notre Dame speech, as in his appoint-
ments, President Carter brought together two
strains in Democratic thinking on foreign affairs.
The first was the old tradition of liberal interna-
tionalism—the extension of domestic standards of
social justice to the world at large—exemplified by
President Harry S. Truman's Point Four program
or President John F. Kennedy's Alliance for Prog-
ress.

But there was another and newer strain of
thought, one much at odds with the traditions of
Truman and Kennedy. This was the view that
had emerged in the course of the Vietnam war to
the effect that the United States, by virtue of its
enormous power, and in consequence of policies
and perhaps even national characteristics that
were anything but virtuous, had become a prin-
cipal source of instability and injustice in_the
world. We were, in short, a status-quo power, and
the status quo we were trying to preserve was
abominable. By contrast, a more positive future
was available to mankind if it could break out of
the American dominion. Much has been written
of this, and one need not expand. For my part the
most evocative and excruciating memory of the
onset of this point of view was the day that a
group of former Peace Corps volunteers, protest-
ing the war, ran down the American flag at Peace
Corps headquarters in Washington and ran up
that of the Vietcong.

Through the 1970’s this view grew in strength
within the Democratic party. It was most often to
be encountered when issues of defense were in-
volved. In an article written in November 1980, R.
James Woolsey, who served with distinction as
Under Secretary of the Navy in the Carter admin-
istration, described how

leaders of many of the interest groups that
claim to represent the traditional Democratic
constituencies have convinced themselves over
the last decade or so that they must be the ene-
mies of increased American military power..

He explained why these constituencies had come
to feel this way:

What you spend on tanks you can't spend on
schools or welfare, nor can you keep it. This is,
however, an ageless problem of government. .
Perhaps more important, the agony of V:etnam
introduced a new element and led the interest-
group spokesmen and many liberal Democratic
politicians to attack the existence of American
military power as a way to curtail its exercise.
Throughout much of the 1970's, the halls of the
Senate Office Buildings, for example, were
jammed with young staff members looking for a
weapons system to have their Senator oppose.
They, and their friends in the executive branch,
are now typing up their resumés in no small
measure because the voters understood what
many of the elected officials did not—that cau-
tion in using military power is wise, but unilat-
eral restraint in obtaining it in the face of a
massive build-up by a potential enemy is ex-
tremely dangerous.

There was a precise corollary to this doctrine of
self-denial in defense, and it flowed from the idea
that the political hostility which the United States
encountered around the world, and especially in
the Third World, was, very simply, evidence of
American aggression or at least of American
wrongdoing. The aggression could be military, but
just as often it would be diagnosed as economic
(the role of the multinational corporation) or eco-
logical (plundering the planet to sustain an ob-
scenely gross standard of living). Often it would be
presented as nothing more specific than not being
“on the side of history" or “the side of change.”
No matter, the prescription was the same. If the
United States denied itself the means of aggression,
it would cease to be aggressive. When it ceased to
be aggressive, there would be peace—in the halls
of the United Nations no less than in the rice
paddies of Southeast Asia. '

s TANKS and missiles were the instru-

ment of military aggression, so
ideas were the means of diplomatic aggression—
specifically that array of attitudes, judgments, and
prejudices which led Americans to suppose they
represented on balance a successful society, one
model of how developing societies, if fortunate,
might turn out, and in the interval a fair standard
by which to measure the merits of other so-
cieties.

Here, in the interest of what lawyers call full dis-
closure, let me acknowledge that, from the first,
those members of the Carter administration re-
sponsible for policy at the UN, and more gener-
ally for relations with the developing nations, re-
garded my own brief tenure as U.S. Permanent





