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Item 2

RELIGIOUS LIBERTY—FROM A BUDDHIST PERSPECTIVE

Mahinda Palihawadana
Professor of Sanskrit and Buddhist Philosophy
Vidoyadaya University, Maharagama, Sri Lanka

The best approach to understanding the Buddhist perspective on the
question of religious liberty 1s to take a glimpse at the earliest phase
of the Buddhist movement--because the Buddhist perspective stems from the
events of that time and must retain something of their flavor for it to be
authentic at all.

At the time that Buddhism arose [in the 5th century BCE], North India
consisted of a string of tribal oligarchies or ‘''republics." Modern
historical studies suggest that these republics were in the grips of a deep
crisis of spairat as the result of the threat to their accustomed way of
life posed by a rising monarchical system in the two neighboring states of
Magadha and Kosala.

It was also a period remarkable for ats religious ferment as well,
At one end of the scale were the orthodox Brahman priests immersed in a
religion of sacrifices to gods and fervent study of the sacred texts of
this religion, believing in the efficacy of raitual to sustain the cosmos
and the devotees who observed the rites; at the other many types of hermits
and ascetics, often designated as Wanderers, spreading a wide variety of
newly emergent teachings at variance with the orthodox.

Some of these ascetics dwelt in penance grounds on the
outskirts of towns where...they would 1indulge 1in
fantastic self-torture. Most of the new developments
in thought however came from ascetics of less rigorous
regimen whose chief practices were the mental and
spiritual exercises of meditataion. Some of these
(ascetics) lived in groups of huts under the leadership
of an elder. Others wandered...begging alms, proclaim—
ing their doctrines to all who wished to lasten, and
disputing with their rivals. (Basham, 1959 p. 244)

These wandering ascetics commanded such respect from
the people that halls (were) put up for their accomo-
dation (and) for the discussion...of their systems of
belief. (They) are often represented as meeting one
another at such places;...And they were in the habit
of calling on other Wanderers, or on...Brahmans...in
the neighborhood of the places where they stopped.
(Rhys Davids 1903/1950, p. 86)

India was thus very much a tolerant and multi-religious society when
Buddhism appeared on its horizon in mid-sixth century before Chrast. The
new movement too was very much in tune with the tolerant trends of the
Indian civilization, though in many other respects it was radical departure.



Item 3

RELIGIOUS FREEDOM FOR ALL: A JEWISH PERSPECTIVE

Samuel Rabinove
Legal Director
American Jewish Committee of New York

The seventeenth century French philosopher, Blaise Pascal, in his
Pensées, spoke both from knowledge and personal experience when he said:
"Men never do evil so completely and cheerfully as when they do it from
religious conviction." Even today, we need mot look very far for examples:
India, Iran, Lebanon and Northern Ireland come swiftly to mind.

In fact, 1t 1s only withan the past 20 years or so that the concept of
religious laberty for all has gained widespread, though by no means
universal, acceptance. In medieval Europe, where the interests of church
and state were officially allied, the non-Chraistian had no comfortable place.
To hold unorthodox religious views was dangerous. Heresy was forcefully
repressed, and Jews, the major non-Christian group, were subjected to many
kinds of repression, from civil restrictions to massacre. The official
Roman Catholic church view of Jews was codified by the Fourth Lateran
Council (convened in this caty in 1215 by Pope Innocent III) which decreed,
among other things, that Jews should be distinguishable by their dress, not
appear 1in public on Good Friday or Easter, and not hold any public office
where they might exercise authority over Chrastaians.

One of the finest elucidations of the predominant attitude within
Judaism toward religious liberty comes from Rabbi Robert Gordis, of the
Jewish Theological Seminary in New York:

Judaism accepts the existence of differences within the
Jewish group and the right of dissidents to their own
outlook and practice. It recognizes the existence of
other religions and their inherent right to be observed.

There inheres a measure of naiveté, as there 1is of
oversamplification in Albert Einstein's utterance, "I
thank God that I belong to a people which has been too
weak to do much harm in the world." But more than mere
incapacity 1inheres 1in the Jewish attitude toward
religious liberty. The balance between the universal
aspairations of Judaism and its strong attachment to the
preservation of 1its group-character aimpelled 1t to
create a theory that made room in God's plan—and in
the world--for men of other convictions and practices.

Moreover, the deeply aingrained aindividualism of the
Jewish character, its penchant for questioning, 1its
insistence upon rational conviction, have made dissent
a universal feature of the Jewish spiritual physiognomy.
As a result, all groups (within Judaism) have achieved
freedom of expression and practice, though efforts to
lamit or suppress this liberty of conscience have not
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been totally lacking and undoubtedly will reoccur in
the future.

Finally the millennial experience of Jewish disability
and exile in the ancient and medieval world has streng-
thened this attachment to freedom of conscience among
Jews. In addition, the modern world has demonstrated
that the position and progress of Jews, individually
and collectively, is most effectively advanced in an
atmosphere of religious liberty. Thus, all three
elements, tradition, temperament and history, have
united to make religious freedom, both for the Jewish
community and the larger family of mankind, an enduring
1deal and not merely a temporary prudential arrangement.
Judaism, the oldest religion in the Western world,
reminds mankind that liberty of conscience. is not only
the breath of life for religion, but the only sure
foundation of an enduring free society.

Another trenchant exposition of the meaning of religious freedom for
all appeared in an article by Orthodox Rabba Elieser Berkovits in the
magazine Congress Weekly in 1955. Rabbi Berkovits declared:

When I assert that I believe in Judaism, i1t means that
I do not believe 1in Buddhism, Mohammedanism, or
Chraistianity. I believe in Judaism because I am con-
vinced that it i1s the only true religion. Of course,
I understand that the Buddhast, the Moslem, or the
Christian has the same kind of faith in his own relig-
1on as I have in mine....For how dare I claim for
myself the right to life by my ultimate convictions
without at the same time claiming the right for all
mankind'...We consider the Church opposition to
Copernicus and Galileo distasteful, not because it con-
demned what later proved to be valid astronomy, but
because 1t opposed 1ideas with dungeons....Freedom,
democracy, indeed mankind as a whole, are not in need
of levellers: not of those who would level all men
through the powers of aintimidation or coercion they
possess, nor of those who would level by cajoling us
into the surrender of individuality and into the
watering down of all faiths and convictions....The
essence of tolerance 1s the appreciation of the funda-
mental truth that to lave 1s to be different.

Noble words, but what about the actualaty, what about Israel, the only
Jewish state in the world? To state the obvious, Israel is by no means
monolithic--there are numerous religious, 1deological and cultural issues
which inform the sensibilities of Israelis today. On May 14, 1948, when
the State of Israel was created, the Israeli Declaration of Independence
proclaimed:

The State of Israel...will foster the development of
the country for the benefit of all inhabitants; i1t will
ensure complete equality of social and political raghts
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to all ats inhabitants irrespective of religion, race,
or sex; it will guarantee freedom of religion, con-
science, language, education and culture.

Has this promise been fulfilled? According to the United States State
Department, essentially it has, even though in Israel religion and the
state are not separate. (A good many Israeli Jews wish they were separate.)
In any event, the State Department's annual reports on human rights
practices 1n countries throughout the world confirm that Israelis of all
faiths enjoy freedom of religion, expression and assembly. Yet it is also
true that some Israelis, in the light of the Jewish historical experience,
deeply resent and oppose efforts of Christian missionaries to convert
Israelr Jews to Chrastianity. This resentment notwithstanding, however,
the Israeli Ministry of Religious Affairs pays the salary of every
Christian minister in Israel, as it does of every Orthodox rabbi and Muslim
imam, What the government does not do, ironically, 1s pay the salary of
rabbis of the conservative and Reform movements of Judaism, which are
denied official recognition. Non-Orthodox rabbis, for example, are not
authorized to perform marriages in Israel or serve as chaplains in the
armed forces. It 1s important to note that many Israeli Jews, particularly
those who emigrated from Asia and Africa where traditional Judaism held
sway, are not well acquainted with alternate forms of Judaism.

While Orthodox and non-Orthodox Jews have co-existed in Israel since
i1ts 1inception, tensions have risen over how religious Israel ought to be
as a society. Ultra-Orthodox Jews (referred to by one Israeli journalist
as the Moral Minority) are steadfast in thear determination to remodel
Israel into what would amount to a theocratic state based on ancient Jewish
law, or Halakha. They are angered by what they believe to be widespread
desecration of the Sabbath and other impiocus behavior by Israeli Jews.
Their views on such 1issues as abortion, barth control, autopsies, the
status of women and use of motor vehicles on the Sabbath are not generally
shared by most Israelis--who may observe many religious traditions, but not
nearly as strictly as the ultra-Orthodox, although only a small fraction
of the population, have often been able to use their political leverage to
impose their will. And regrettably, religious fanaticism has been on the
rise.

A woman Member of Parliament in the Labor Party, Tamar Eshel,
complained,

Only too often we find that Orthodox Jews, according
to their very deep beliefs, feel responsible for my
sins. And they feel obliged to stop me from sinning
and to force on me a style of life that, according to
them, 1s the right one. That 1s definmitely against
basic freedoms.

In an article in the Journal of Reform Judaism entitled '"Liberal
Judaism 1n Israel: Problems and Prospects,” Rabbi David H. Ellenson of
Hebrew Union College observed:

In short, the Orthodox establishment 1s unyieldingly
antagonistic to non-Orthodox varieties of Judaism an
Israel and, in light of the political power it wields,
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it will certainly be able to prevent Knesset recog-
nition of the legitimacy of Reform and Conservative
Judaism for the foreseeable future.

I will conclude this presentation, which I purposely entitled "A
Jewish Perspective," rather than "The Jewish Perspective," with two
quotations. Perhaps more than any other, they encapsulate my own personal
convactions. One i1s from Thomas Jefferson: "It behoovés every man who
values liberty of conscience for himself to resist invasions of it in the
case of others, or their cases may, by change of circumstances, become has
own." The other is from a.distinguished American jurist, Judge Learned
Hand: "The spirit of liberty is the spirit which is not too sure that it
is raght."
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RELIGIOUS LIBERTY: A MUSLIM PERSPECTIVE
Mohamed Talba
Professor, Faculty of Letters and Human Sciences
University of Tunas

[article abridged by Dr. Jean C. Lambert]

ngm 0ld Relations to a New Context

Not until the nineteenth century do we see the right to free-thinking
claimed. Political liberalism and the philosophical studies were then in
vogue, and in fact what was claimed was not the right to think freely, but
the right not to believe. So religious liberty became a synonym of secu-
larism, agnosticism and atheism. Consequently, a stubborn fight has been
waged against religious liberty because of misidentification. To deal with
the subject honestly and dispassionately, we must free ourselves from this
false conception.

Man's privileged position inside the order of Creation 1s 1llustrated
in the Koran in the scene where we see the angels receiving the order to
prostrate themselves before Adam (Koran, XV, 29: XXXVIII, 72) the heavenly
prototype of man. In a way, and provided we keep man in his place as
creature, we may say as Muslims--in harmony with the other members of
Abraham's spiritual descendants, Jews and Christians--that God created man
in His image. A hadith, saying of the Prophet, although questioned,
authorizes this statement. So we can say that on the level of the Spairit,
all persons, whatsoever may be their physical or intellectual abilities and
aptitudes, are really equal. They have the same "breath" of God in them,
and by virtue of this "breath" they have the ability to ascend to Him and
to respond freely to His call. Consequently, they have the same dignity
and sacredness, and because of this dignity and sacredness they are equally
and fully entitled to enjoy the right to self-determination on earth and
for the hereafter. So from a Koranic perspective we may say that human
rights are rooted in what every man is by nature, and this 1s by virtue of
God's plan and creation. Thus the cornerstone of all human rights 1is
religious liberty.

From a Muslim perspective man 1s not the mere fruit of "hazard and
necessity." His creation obeys a plan and a purpose. Through the "breath"
he has received the faculty to be at one with God; and his response, to
have meaning, must be free. The teachings of the Koran are clear, Man 1is
a privileged being with "spairitual favours" (Koran, XVII, 70); he had not
been "created in jest" (Koran, XXIII, 115); he has a mission and he 1is
God's "Vicegerent on Earth." (Koran, II, 30) He proceeds from God with a
mission to fulfill, his destiny 1s ultimately to return to Him. 'Whoso
does right, does 1t for his own soul; and whoso does wrong, does so to its
de;rlment. Then to your Lord will you all be brought back." (Koran, XLV,
15

[At the same time, ] he has the capacity to resist God's call, and thas
capacity 1s the criterion of his true freedom. Even the Messenger whose
mission 1s properly to convey God's call and message 1s helpless in such
a situation. He 1s clearly and firmly warned to respect man's freedom and
God's mystery. "If 1t had been thy Lord's will, all who are on the earth
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would have believed, all of them. Wilt thou then compel mankind, against
their will, to believe!"™ (Koran, X, 99) A. Yusuf Ali, in his translation
of the Koran, comments on that verse in this way:

Men of faith must not be impatient or angry if they
have to contend against Unfaith, and most important of
all, they must guard against the temptation of forcing
Faith, 1.e. 1mposing it on others by physical compul-
sion, or any other forms of compulsion such as social
pressure, or inducements held out by wealth or position,

or other adventitious advantages. Forced faith 1s no
faith.

The Apostle's mission——and all the more ours——is strictly restricted to
advise, warn, convey a message and admonash without compelling. He 1is
ordered: "Admonish, for thou art but an admonisher. Thou hast no authoraity
to compel them." (Koran, LXXXVIII, 21-22) In other words, God has set
man truly and tragically free. What He wants 1s, in full consciousness and
freedom, willing and obedient response to His call==and that 1s the very
meaning of the arabic word Islam.

I do not mean that we should adopt an attitude of abandon and indif-
ference. In fact, we have to avoid extemes. We have, of course, to
refrain from interfering in the inner life of another, as I have stressed.
It 1s time to add that we must avoid also being indifferent or careless
about another. We must convey God's message. This obligation of faith
also needs stressing....

And God urges us to follow His example, and to turn our steps toward
all our brothers in humanity, beyond all kinds of frontiers, the confess-
1onal ones included.

0 mankind! We created you from a male and a female:
and We have made you 1into nations and tribes that you
may know each other. Verily, the most honourable among
you, in the sight of God, 1s he who 1s the most raight-
eous of you. And God 1s All-Knowing, All-Aware.
(Koran, XLIX, 13)

A. Yusuf All comments:

This 1s addressed to all mankind, and not only to the
Muslim brotherhood, though 1t 1s understood that in a
perfect world the two would be synonymous. As it is,
mankind 1s descended from one pair of parents. Their
tribes, races, and nations are convenient labels by
which we may know certain differing characteristics.
Before God they are all one, and he gets most honour
who 1s most righteous.

In other words, man 1s not created for solitariness and impervious
individuality. He 1s created for community, relationship and dialogue.
His fulfillment 1s an his reconcilliation both to God and to persons. We
have to find the way, i1n each case, to realize this double reconcilliation,
without betraying God and without damaging the inner life of the other.
To do so, we have to listen to God's advice:
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Do not argue with the People of the Book unless it is
in the most courteous manner, except for those of them
who do wrong. And say: We believe in the Revelation
which has come down to us and in that which came down
to you. Our God and your God 1s one, and to Him we
submit. (Koran, XXIX, 46)

The arabic word used in the verse, and rendered in the translation by the
verb "to submit," 1s Muslimun-- Muslims." To be a true Muslim, 1s to live
in courteous dialog with peoples of other faiths and 1ideologies, and
ultimately to submit to God: We must show concern to our neighbors. We
have duties to them, and we are not 1sles of loneliness. The attitude of
respectful courtesy recommended by the Koran, must be expanded to embrace
all mankind, believers and unbelievers, except for those who "do wrong"—
the unjust and violent, who resort deliberately to fist or argument. In
such a case, 1t 1s better to avoid so-called dialogue.

In short, from my Muslim perspective, our duty 1s to bear witness
courteously, and respectfully for the inner liberty of our neighbor and for
his sacredness. We must also be ready to give him an honest hearing. We
have to remember, as Muslims, that a hadith of our Prophet states: "The
believer 1s unceasingly in search of wisdom, wherever he finds it he grasps
1t." Another saying adds: "Look for science everywhere, even as far as in
China." And, finally, 1t 1s up to God to judge, for we, as limited human
beings, know only in part. Let us quote:

To each among you, have We prescraibed a Law and an Open
Way. And 1f God had enforced His Will, He would have
made of you all one people. But His plan 1s to test
you in what He hath given you. So strive as in a race
in all virtues. The goal of you all i1s to God. Then
will He ainform you of that wherein you differed.
(Koran, V, 51)

Say: O God' Creator of the heavens and the earth!
Knower of all that i1s hidden and open! It 1s thou that
wilt judge between Thy Servants in those matters about
which they have differed. (Koran, XXXIX, 46)

But 1t 1s a fact that [Muslims] suffered, from time to time, here and
there, from discrimination. Things worsened after the reign of al-
Mutawakkil (232-247/847-861). Discrimination, expecially in dress, was
openly humiliating. The oppression culminated in Egypt during the reign
of al-Hakim (386-411/966-1021), who may not have been sane.

In the medieval context of wars, hostilities and treacheries, discrim—
ination or open oppression has always been prompted, or strongly backed,
by the theologians. We have to remember that it was not then a virtue—
according to the medieval mentality wherever--to consider all human beings
as equal. How, then, to consider equal truth and error, true believers and
heretics!

So in appraising the past we must always take circumstances into
account. Above all, we must strive to avoid the same situations and errors.
In any case, the Koran's basic teachings lay down a clear line of conduct.
They teach us to respect the dignity and freedom of another. In a world
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where giant holocausts have been perpetrated, where human rights are still
manipulated or blandly i1gnored, our modern Muslim theologians must denounce
all forms of discrimination as crimes strictly and explicitly condemned by
the Koran.

So the case of the apostate in Islam, though mostly theoretical, needs
to be cleared up. First, note that the hadith, upon which the theologians
assert the death penalty, 1is always more or less mixed, in the Tradition
books, with rebellion and highway robbery. The cases of "apostates" killed
during the Prophet's life or shortly after his death, are without exception
those persons who, as consequence of their "apostasy," turned their weapons
against the Muslims, whose community was at that time small and vulnerable.
The penalty of death appears 1in these circumstances as an act of self-=
defense. It 1s undoubtedly for that reason that the Hnafit School of fagh
does not condemn to death the woman apostate, ''because women, contrary to
men, are not fit for war."

On the other hand, the hadith authorizing the penalty of death 1s not,
technically, mutawatir, and consequently 1t 1s not, according to the
traditional system of hadith, binding. And above all, from a modern point
of wview, this hadith can and must be questioned. In my opinion, we have
many good reasons to consider it a forgery. It may have been forged under
the influence of Leviticus 24:16 and Deuteronomy 13:2-19, where the Israel-
1tes were ordered to stone the apostate to death.

In any case, the hadith i1n question 1s at variance with the teachings
of the Koran, where there 1s no mention of the death penalty required
against the apostate. During the life of the Prophet apostacy presented
1tself at various times, and several verses deal with it. In all, without
exception, punishment of the apostate who persists in his rejection of
Islam 1s left to God's judgment and to the afterlife. The cases mentioned
in the Koran and by the commentators, concern, on the one hand, individuals
or tribes who become turncoats, and on the other, persons attracted by the
"People of the Book," (Koran, II, 109, 111, 99-100) Jews and Chraistians,
to their faith. Taking 1into account the special situation, the Koran
argues, warns, or recommends the attitude to take, without ever threatening
death.

How shall God guide those who reject faith after they
accepted 1t, and bore witness that the Apostle was true,
and that the clear signs had come to them”? But God
guides not a people unjust. (Koran, III, 86. See too
the following verses- 87-91)

On the other hand, the Koran denounces "People of the Book," who exert
pressure on Muslims to 1nduce them to retract. There 1s no doubt that
polemics between the emerging Islam and the old religions were sharp. In
this atmosphere the Koran urges persons who espouse Islam to stick firmly
to their new faith till their death; to close their ranks, to refuse to
listen to those who strive to render them apostates, and to keep out of
their trap. They are also reminded of their former state of disunion, when
they were "on the brink of the Pit of Fire"; and they are exhorted to
ensure their final salvation.

Say: O People of the Book® Why obstruct ye those who
believe, from the Path of God, seeking to make it



8

crooked, while ye were yourselves witness thereof? But
God 1s not unmindful of all that ye do....

Let there arise out of you a Community inviting to all
that 1s good, enjoining what 1s raight, and forbidding
what 1s wrong. They are the ones to attain felicity.
(Koran, III, 99 ff.)

Thus, unceasingly and by all means, the Koran strives to raise the new
Muslim's spirit, in order to prevent him from falling into apostasy. The
argumentation 1s only moral. The Koran goes on: It 1s "from selfish envy"
that "quite a number of the People of the Book wish they could turn you
back to infidelity" (Koram, II, 109; see too III, 149); you have not to
fear them, "God 1s your Protector, and He 1s the best of helpers, soon
shall He cast terror into the hearts of the unbelievers" (Koran, III, 150-
151); "your real friends are God, His Messenger, and the believers...there-
fore take not for friends those who take your religion for a mockery or
sport" (Koran, V 58-60). And, finally, those who in spite of all thas
counsel allow themselves to be tempted by apostasy, are forewarned: If
they desert the Cause, the Cause will not fail. Others will braing it to
a head.

"0 ye who believe! If any from among you turn back from his faith,
soon will God produce a people whom He will love as they will love Him,
lowly with the Believers, mighty against the Rejecters, straiving in the way
of God, and never afraid of the reproaches of a fault finder. That is the
grace of God, which He will bestow on whom He pleaseth. And God 1is
Bountiful, All-Knowing." (Koran, V, 57; see too XLVII, 38)

Finally, the apostates are given this notice: they "will not injure
God in the least, but He will make their deeds of no effect." (Koran,
XLVII, 32)

The Koran Warns

The young Muslim community 1s thus given many reasons to stick to the
new religion. Members are also warned that their salvation depends on
their not departing from their faith. They are urged to follow the true
spirit of Islam, which i1s defined in two ways: First, they will love God
and God will love them; second, they will be humble among their brethren,
but they will not fear wrongdoers and they will not consort with them. If
by fear, weakness or time-serving, they fall into apostasy, the loss will
be theirs and punishment will be hard in the Hereafter. [See Koran, II,
217; 111, 87; III, 89, 90-91; III, 106, 140; XLVII, 25; XLVII, 26-27;
XLVII, 32, 34.]

The Koran Advises

How to deal with obstinate and 1l1l-disposed apostates? How to treat
those who try to draw them into their camp, or to manipulate them” Let us
underline once more that there i1s no mention in the Koran of any kind of
penalty, including death. To use the Arab technical word, we say that
there 1s no specified hadd in this matter.
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On the contrary, Muslims are advised to "forgive and overlook till God
accomplishes His purpose, for God hath power over all things" (Koran, II,
109). In other words, no punishment on earth. The case does not answer

to the Law. The debate is between God and the apostate's conscience, and
it 1s not our role to interfere in it.

Muslims are authorized to take up arms in only one case, self-defense,
when they are attacked and their faith seriously jeopardized. In such a
case "fighting" (al-gital) is "prescribed" Ckutiba) , even 1f they "dislike
1t" (kurhun lakum) (Koran, II, 216), and it 1s so even during the sacred
month of Pilgramage. (Koran, II, 217; II, 194) To summarize--Muslims are
urged not to yield, when their conscience is at stake, and to take up arms
against "those who will not cease fighting you until they turn you back
from your faith, 1f they can." (Koran, II, 217)



Item 5
PROTESTANT CHRISTIANITY AND RELIGIOUS LIBERTY

by the Rev. Jean C. Lambert, Ph.D.
Pastor, Bethesda Covenant Church,
New York, New York

When protestants consider questions involving "freedom of religion" we often
do so 1in a paradoxical way. By definition all of the church bodies called
protestant arose in one or another kind of "protest;" they were attempting
eirther to reform their religious systems, or to reject them, in order to begin
afresh. An observer might think that our awareness of defects 1in religious
systems would lead protestants to defend people's freedom to find their own
ways of faith: religious liberty. This has sometimes happened, but not always.

In some situations, protests that achieved their initial goals, establishing
new religious communities, also gained significant social and political power.
Often, then, former protesters, the formerly oppressed, have become 1n turn
discriminators or oppressors themselves, seeking control over both those within
their group and those outside 1it.

A brief look at English religious history can illustrate this process. In the
seventeenth century Oliver Cromwell, a member of the English parliament, used
the occasion of the civil war of 1642 to attack the monarchy and the Church of
England party aligned with 1t, under the banner of religious reform. After the
king had been killed Cromwell was installed as Lord Protector of the realm in
1653,

He began to reform English society along lines of Puritanism, a form of
protestantism. Such reform applied theology to the society, the morally
rigorous theology of Swiss reformer, Jean Calvin. His vision of civic
righteousness contrasted with the policy of the monarchy (in alliance with the
Church of England) which, having used the rising protestant "mood" to achieve
1ts nationalistic¢ and political independence of the Roman Church and
continental Europe, showned no tasté for the real issues of the reformers. The
Church of England, in fact, did not call itself protestant at all. During his
short period as Lord Protector Cromwell managed to earn the description
"tolerant" for his handling of religious matters. However, the regime he left
when he died in 1668 grew increasingly intoletant. The relative freedom of
religion enjoyed in England now in the 20th century 1s generally traced not to
Cromwell's "tolerance" but to the posture taken by the government allied with
the Church of England after the restoration of the monarchy in 1668.

Some Puritans fled England before the time of Cromwell, seeking freedom for
their own religious expression in North America. They founded the
Massachusetts Bay Colony 1in 1620. In this néw opportunity there was an
opportunity to create a fairer form of government than that which had oppressed
them. Instead, the colonists established a "theocracy" according to their
interpretation of God's will. Their religious intolerance set the climate for
brutal persecution of dozens of women, and some men, as "witches" 1in several
Massachusetts towns. It also led Roger Williams, a Baptist, to flee the Colony
in 1635, going to then-Indian territory where he founded the community that
eventually became the state of Rhode Island.
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These scraps of protestant Christian history illustrate that those who are 1in
the bést position to appreciate the value of religious liberty are not
necessarily the ones most likely to defend it for others.

Why does this happen? The proverbial wisdom 1s sound: power corrupts. This
1s observable 1in societies regardless of their religious persuasions. But what
gives specific "warrant" for religious persecution —— or religious liberty --
in protestant Christianity? To answer this we look to the Bible, the
traditional source and authority for all Christian belief, and to the historic
contexts 1in which particular protestant groups have come to exist.

The Bible. Protestants look to the Bible as their authorizing and
authoritative canon. This canon includes both the Hebrew scriptures and those
generated in the first century of thé common era by the new Christian church.
While we must recognize that the concept "religious liberty” was not conceived
unt1l approximately eighteen centuries after the beginnings of the Christian
church, we may nevertheless find in the Christian Bible bases for a religious
liberty perspective, as well as for other theological perspectives that
underlie the discussion of religious liberty today.

1 One strain of Biblical teaching articulates a prophetic urge to

purify faith and practice that have gone corrupt through diverse causes. We
might call this: g;ptgst_aqd_;gfgg@!

Then he [Jesus] began to upbraid the cities where most of his
mighty works had been done, because they did not repent. Woe to
you, Chorazin! Woe to you, Bethsaida! for 1f the mighty works
done 1n you had been done 1n Tyre and Sidon they would have
repented long ago....But I tell you, 1t shall be more tolerable
on the day of judgment for Tyre and Sidon than for you.

) Matthew 11:20-22

2 Another strain éxpresses confidence in the sovereignty of God and
advocates generosity toward all persons i1n the expectation of God's final and

righteous judgment. This strain might (anachronistically, and loosely) be
called "libertarian."

The kingdom of heaven may be compared to a man who sowed good seed
in his field; but while men were sleeping, his enemy came and sowed
weeds among the wheat and went away. So when the plants came up
and bore grain, then the weeds appeared also....The servants said
to him, "Then do you want us to go and gather them?" But he said,
"No, lest 1in gathering the weeds you root up the wheat along with
them. Let both grow together until the harvest; and at harvest
time I will tell the reapers, Gather the weeds first and bind them
...to be burned, but gather the wheat into my barn."

) Matthew 13:24-30

3 A third strain reveres the Holiness of God, by calling the faithful
to fight for God's right, and to attack corrupt religion in defense of true
faith. This might be characterized holy battle (1f not "holy war"). Here Jesus

acts, but most Christians understand that his actions are "teachings" no less
than his words.
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And Jesus entered the temple of God and drove out all who sold and
bought in the temple, and he overturned the tables of the money
changers....He said to them, "It 1s written, "My house shall be
called a house of prayer' but you make it a den of robbers."

' Matthew 21:12-13

I have cited all three from explicitly Christian scriptures , from Jesus' life
and teaching, even from the same book; these passages 1llustrate how differing
approaches may be taken when faithful Christians seek to be obedient to their
Lord i1n the political arena, guided by scripture. Scriptures inform the
contemporary American Christian's conscience as he or she takes positions on
prayer in public schools; tax vouchers for citizens with children in parochial
schools, or with senior adults 1n religiously<run nursing home facilities; even
on such matters as war and peace, welfare, and the nation's foreign trade

policy.

Scriptures require informed, careful, methodical interpretation, and the
perspective brought to the process has a great deal to do with what message the
interpreter will receive. Few protestant groups have an authoritative guide
to i1nterpretation that their theologians and ethicists are bound to follow. A
variety of approaches to our sacred scriptures 1s taken, and this 1s one reason
why protestant Christians take differing and sometimes paradoxical positions on
the question of religious liberty.

Historical context. It 1s also valuable to consider the effect of particular
historical contexts i1n which people have interpreted and applied such passages
as those I have quoted. 1 think here of Europe in the seventeenth century, 1n
particular those principalities and duchies we have sincCe come to know as
"Germany." For millennia the peoples of the Mediterranean and European world
had understood that the monarch of any territory had a quasi mystical
connection with the land and 1ts people and 1ts God. The sovereign was at once
the parent of a people and the agent of God serving the people as God's
representative for their good. These are the understandings that lie behind
the notion of the "Divine right of kings" and the post-reformation slogan in
the German-speaking areas, "as the king, so the religion" meaning, "however
the king believes, so also the country." Such an awareness 1s thought to have
supported the Emperor Constantine's embrace of Christian faith back in the
fourth century, and the unifying value of religion had not been not lost on
subsequent monarchs.

The unity of the people under their monarch had, in other words, been assumed
to be more secure, at least, 1f the people shared a common religion. This
assumption, sometimes conscious and sometimes not, has been part of the
1declogical ground for government persecution of many religious minorities,
both groups and minorities of one. It 1s likely that this "religio-political
intuition” continues to be effective today, despite the thoroughly different
political situation i1n most of these countries.

After the protestant reformation, people 1in the German-speaking lands had
experlenced renewal of Christian convictions and church-state relations had
begun to find néw forms of expression. Various principalities sorted
themselves out as "Reformed" or "Roman Catholic," -- i1ndeed, among the reformed
some were "Calvinistic" and some “"Lutheran." Aall this depended on the

f
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religious allegiances of their ruling nobilities. The situation ripened into
political conflict. The "Thirty Years' War", actually a series of conflicts
that affected Bohemia, the German-speaking areas, even Scandinavia, ended 1in
1648 with the treaty known as the Peace of Westphalia. By then, the 2088-year-
old Holy Roman Empire had been destroyed, and new religio-political allegiances
had toughened into realities that have continued to color European history in
subsequent centuries.

In contrast to the age-old alliance of religion and politics, the eighteenth
Century saw the secularization of much of European life under Napoleon, who
tried to eradicate from France all traces of religion. This "intolerance
for all" paradoxically set the stage on which the fragile and ancient 1idea of
"religious tolerance" could be transforied i1nto a more radical concept,
"religious liberty", the notion that all persons have a natural human right to
worship or not, as they choose. i

The claim to religious liberty, though increasingly recognized by governments
throughout the world, 1s still contested. Its defenders in this decade have
worked to achieve international support for the principle, through such
documents as the Declaration on the Elimination of All Forms of Intolerance and
of Discrimination Based on Religion or Belief (UN, 1981).

The paradox -- protestant Christianity seeking to Suppress alternative
"protests" == continues to find expression today.

[In passing I would mention herée that by naming some groups in this essay I do
not mean to suggest that any protestant denominations are by their nature more
likely to aspire to religious dominance 1in the United States, or less likely.

I am not writing to condemn any denominational group or to exonerate any. The
human capacity for sinfulness and our love of asserting power over others leads
us 1nto temptation against which all of us aré called --according to my own
faith, called by God 1n Jesus Christ -- to resist.]

This said, two contrasting examples from the large, varied, and powerful family
of protestant communions known as "Baptist" 1llustrate the continuing strength
of our paradoxical response to our protestant heritage.* Consider the Moral
Majority led by noted fundamentalist Baptist preacher, Jerry Falwell, and a
statement on Religious Liberty offered i1n 1940 by the Associated Committees on
Public Relations which disseminated information for three large Baptist groups,
the Southern Baptist Convention, the Northern Baptist Convention, and the
National Baptist Convention. (This coordinating group has now been superseded
by the Baptist Joint Committee on Public Affairs, which functions on behalf of
the original three groups plus six others.)

The 1940 Statement traced the history of Baptists' concern with religious
liberty, summarized four theories about the relation of religion and the state,
and set their historic concernsin then=contemporary context. The statement
condemned the union of church and state, opposed special favors extended to any
ecclesiastical body, contrasted the special roles of religion and of government
in human affairs, and concluded with the following statement:
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"Believing religious liberty to be not only an inalienable human right, but
indispensable to human welfare, a Baptist must exercise himself to the
utmost in the maintenance of absolute religious liberty for his Jewish
neighbor, his Catholic neighbor, his Protestant neighbor, and for everybody
else. Profoundly convinced that any deprivation of this right 1is a wrong
to be challenged, Baptists condemn every form of compulsion i1n religion or
restraint of the free consideration of the claim of religion.

"We stand for a civil state, 'with full liberty in religious
concernments.'" (The American Baptist Bill of Rights, 1948, the Associated
Committees on Public Relations) ) o

One 1nheritor of this ringing affirmation of religious liberty, 1s the Rev.
Jerry Falwell, pastor of Liberty Baptist Church in Lynchburg, Virginia, and
leader of the rising political right among fundamentalist protestants. Despite
his community's tradition, he nevertheless took a different approach. In 1986
he was quoted as saying, "The idea that religion and politics don't mix was
invented by the Devil to keep Christians from running their own country."
(Buphasis mine.) Mother Jones magazine commented in its July/August 1ssue of
that year, "It 1s the ambition to run America as a 'Christian republic' that
alarms less-theocratically oriented Americans."”

Interestingly, Mother Jones did not advocate absolute separation of religious
and political commitment. Nor are many protestant Christian groups today
likely to reject all efforts by religious persons and groups to speak
prophetically to the society in which they live, all efforts to help the
soclety to reflect the values their religious perspectives lead them to believe
good for all. But any committed people might take one of several approaches
toward making their "good news" public and available to all. At one extreme 1s
the approach that seeks dominance and would transform society by coercion. At
the other 1s the approach that seeks to serve, and would transform society by
working through avenues appropriate to that society, inviting people to
consider alternatives. The goal sought by protestant advocates of religious
liberty 1s a society 1n which people grant liberty to others to express
convictions while freely expressing their own.

My sense of thé matter may be put this way. Protestant Christianity has every
reason to defend the religious liberty of all persomns. Optimally we should do
so on ground of our faith in a real God who needs our witness but no defense.
Short of that high road, we ought also defend religious liberty on the ground
of sélf-interest: from our own histories we should know that at any moment we
ourselves may be the minority group whose liberties --= to worship, to speak
prophetically in society, to offer others the vision that inspires us, to serve
humanity in the name of God -- may need preserving.

But "what ought to be 1s not usually what 1s"™! This statement 1s both a
thoroughly protestant perspective on the world, and an oblique call for
protestant commitment to the cause of religious liberty.

* No one person or body speaks for the Baptists. There are dozens of large
Baptist groups and probably hundreds of smaller ones, all sharing a
"congregational polity" according to which each local congregation of Baptists
1s independent 1n fundamental ways when 1t comes to forming policies and making
commitments.
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RELIGIOUS LIBERTY AS A HUMAN RIGHT
IN THE THOUGHT OF JOHN PAUL II

Most Rev. Jan P. Schotte
Vice President i
Pontifical Commission on Justice and Peace

Linking religious freedom with other freedoms is not a move that
proceeds from tactical considerations. The Pope is not giving lip service
to other rights nor stressing the foundational roie of religlous |iberty to
secure a special positicn for believers or for the Church. By stating that
reiigious liberty is the foundation of all human liberties, the Pope brings
into focus the infrinsic connection between all freedoms. Religious |iberty
is not justified by other freedoms: religious freedom 1s justified in
itself.

As recently as March 10, 1984, he stressed this point in an address to
the more than two hundred participants in the Fifth International Colloquium
of Juridical Studies, sponsored by the Lateran University on the theme
"Basic Rights of the Human Person and Religious Freedom."” He addressed
first the basis of all human rights—the dignity of the human person--and
presented this as the reason for the affirmation that religious freedom is
at the foundation of all other human rights.

What criter:a can we use in today's world to see if the
rights of all persons are being safeguarded? What
foundation can we offer as a basis upon which man's
rights can flourish? Without doubt, that basis 1s the
dignity of the human person....lt Is 1n this dignity of
the human persén that human rights find thelir immediate
source. And i1t 1s respect for this dignity which gives
rise to their effective protection....Now among man's
rights there is Justly listed the right to religious
freedom; rather 1+ 1s the most fundamental, since the
dignity of every person has its first source in his or
her essential relationship with God the Creator and
Father, i1n whose |ikeness and Image the human person was
created, since he or she s endowed with intelligence and
freedom....Certainiy the limitation of the religious
freedom of individuals and communities not only is a
painful experience, but above all 1T wounds man's very
dignity, regardless of the reilgion professed or of the
vision one has of the world.

The teaching of the Pope Is quite clear religlious |lberty is the first
"human right" becausé of who the human person 1s. every person In his or her



being is free and open to the realization of his or her total potential
which is the dignity of being created in the Image of God. Thus to affirm
religious liberty, to guarantee the freedom to express privately and
publiicly the religious dimension of the dignity of the human persen i1s to
acknowledge the intrinsic and Inalienable freedom and transcendence of the
person. Once this is recognized and honoured, all other human rights
follow. This is frue because religious |iberty means that there is nc human
institution more important than this freedom of religious expression and
hence no institution can rightly hinder its exercise. [t is true as well
because with the recognition and protection of religious freedom, the basis
is laid for festering and developing all the other human rights that
contribute to guaranteeing and realizing the dignity of the whole person.

At every moment of history, in every specific context, It will be
necessary to analyze the specific elements which constitute the very concept
of religious freedom and whose application enables individuals and
communities to carry out their religious activities. In the expression and
practice of religious freedom, all aspects are closely interrelated, be they
individual or community aspects, private or public activity. Any endeavor
to spell out in practical terms what religious |iberty entails, must take
into account that individual and community aspects are interrelated and
comp lementary. .

In order to contribute to such an analysis, Pope John Paul |l sent a
personal letter to the Heads of State of all those nations who signed the
Helsinki Final Act (1975). With this letter, forwarded on the eve of the
Madrid Conference on European Security and Cooperation, | September 1980, a
document was ifAcluded In which the Holy See spelled out what it feels are
the necessary requirements for effective religious freedom. Two basic
considerations were glven:

a) The starting-point for acknowledging and respecting religious
freedom is the dignity of the human person, who experiences the inner and
indestructible exigency of acting freely according to the imperatives of his
or her own conscience; thus he or she has the right to recognize and follow
a religious or metaphysical concept Involving his or her whole li1fe with
regard to fundamental choices and attitudes.

b) Religious freedom [s expressed not only by internal and exclusively
individual acts, since human beings think, act and communicate in
relationship with others. Professing and practicing a religious faith Is
expressed through a series of visible acts, whether individual or
collective, private or public, producing communion with persons of the same
faith, and establishing a bofd through which the believer belongs to an
organic religious community. That bond may have different degrees or
Intensities according to the nature and the precepts of the faith or the
conviction one holds.

In the light of the foregoling premises, the Holy See presented the
following elements as indispensable for true religlous freedom at the
indlvidual level, at the level of community, and at the international level.

o~
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At the personal level, the following have to be taken i1nto account:

¥ freedom to hold or not to hold a particular faith and to join the
corresponding confessional community;

* freedom to perform acts of prayer and worship, individualiy and
collectively, in private or in public, and to have churches or places of
worship according to the needs of the believers;

* freedom for parents to educate their children 1n the religious
convictions that inspire their own life, and to have them attend religious
Instruction as provided by their faith community;

* freedom for families to choose the schools or other means which
provide this sort of education for their children, without having fto sustain
directly or indirectly extra charges which would In fact deny them this
freedom;

* freedom for individuals to receive religious assistance wherever they
are, especially in public health institutions, in military establ ishments,
during compulsery public service, and in places of detention;

* freedom at personal, civic or soctal leveis, from any form of
coercion to perform acts contrary to one's faith, or to receive an education
or to join groups or associations with principies opposed to one's religious
convictions;

* freedom not to be sub jected, on religious grounds, to forms of
restriction and discrimination, vis-a=-vis one's fellow=ci1tizens, in all
aspects of l[ife (in all matters concerning one's career, including study,
employment or profession; one's participatien in clvic and soctial
responsibilities, etc.).

At the community level|, account has to be taken of the fact that

religious denominations, in bringing together believers of a given faith,
exist and act as social bodies organized according to their cwn doctrinal
principles and institutional purposes.

The Church as such, and confessional communities In general, need to
en joy speclfic libertles I1n order to conduct their life and to pursue thetr
purposes; among such |iberties the following are to be mentioned especially:

¥ freedom to have their own internal hiergrchy or equivalent ministers
freely established by the communities according to their constitutional
norms;

* freedom for rellgious authorities to exercise their ministry freely,
ordain priests or ministers, appoint to ecclesiastical offices, communicate
and have contacts with those belonging to their religious denomination;

* freedom to have their own institutions for religious training and
theological studies, where candldates for ministry, priesthood and religious
consecration can be freely admitted;

* freedom to receive and pubiish religious books related to falth and
worship, and to have free use of them;

* freedom to proclaim and communicate the teaching of the faith,
whether by the spoken or the written word, inside as well as outside places
of worship, and to make known their moral teaching on human activities and
on the organization of society;

* freedom to use the media of soclial communication (press, rad:o,
television) for the same purpose;

* freedom to carry out educatlonal, charitable, and soclal activities
so as to put into practice the religious precepts.



At the Internat.onal level, the following requi:rements have to be
respected:

* with regard to religious communities which have a supreme Authority
responsible at world level, in line with the directives of their faith, for
the unity of communion that binds together ail ministers and believers in
the same confession: freedom to maintain mutual relations of communication
between that authority and the local ministers and religious communities;

* freedom to make known the documents and texts of the religious world
authorities;

* freedom to exchange freely in the field of communication,
cooperation, religious sol idarity, and more particularly the freedom and
possibility of holding multinational or international meetings;

¥ freedom for religious communities to exchange information and other
contributions of a theological or religious nature;

® the possibility for the institutions that are by their very nature at
the service of religlon, to contribute to the discussion and definition of
national laws and intfernational i1nstruments that endeavor to express the
exact tenor of the exercise of religious freedom.

-




Item 7

A CHECK LIST ON RELIGIOUS DISCRIMINATION
by Homer A. Jack

There is a popular feeling in some circles that discrimination based on religion or
belief is confined today to one or two countries and involves only one or two world relige
ions. This is an error. Religicus discrimination today, as in recent times and the remocte
past, involves many religions and beliefs in many countries of the world.

Also there is a popular feeling that religious freedom is equated with freedcm to hold
public worship or other services. Yet as the 1981 U.N. Declaration on the Elimination of
All Forms of Intolerance and of Discrimination Based on Religion or Belief makes abundantly
clear, there are many levels of discrimination based on religion or belief. Indeed, that is
vhy the U.N. Declaration, although not a treaty, is an improvement over the Universal Decla-
ration of Humen Rights (and the covenmant on civil and political rights). The Universal Dec-
laration asserts, in Article 18, that "everyone has the right to freedom of thought, conscie
ence, and religion, this right includes freedom to change his religion or belief, and free-
dom, either alone or in community with others and in public or rrivate, to manifest his re-
ligion or belief in teaching, practice, worship, and cbservance." Article 18 of the Inter-
national Covenant on Civil and Political Rights is only slightly more specific. On the
other hand, the U.N. Declaration is much more explicit about same of these religious free-
doms (even if it is not &s detailed as scme of its supporters had originally hoped).

There is no known continuing inventory of discrimination, worldwide, based on religion
or belief. There should be. But individuals and organizations can least attempt to pree
pare their own check list, however imperfect. This memorandum may be helpful for those who
desire to make this effort.

A. Areas of Religiocus Discrimination.

This section paraphrases the areas of possible discrimination by religion or belief as
given in the 1981 U.N. Declaration. Whether in fact any country does discriminate against
any religion is a judgment often difficult to make, even after an on-the-spot visitation.
Yet the brief, truncated listing below may be useful.

l. Freedam to worship or assemble in connection with a religiomn or belief.

2. Freedom to establish and maintain places for such worship or assemblage.

3. Freedom to esteblish and maintain appropriate charitable or humanitarian institue
tions by religious organizations.

L., Freedom to make, acquire, and use necessary articles and materials related to the
customs of a religion.

5. Freedom to write, issue, and disseminate relevant publications by religious organe
izations.

6. Freedom to teach a person of any age a religion in a suitable place, including the
family.

T. Freedom to solicit and receive voluntary financial contributions for religious in-
siitutions.

8. Freedom to train and elect appropriate religious leaders.

9. Freedam to obsexrve days of rest and celebration based on religiom.

10. Freedom to communicate with religious individuals and camunities at the national
and international levels.

11. Freedom to choose a religion without being subject to coercion.
. 12. Freedom to change onme's religion. (This is found in the Universal Declaration but

not, significantly, in the 1981 Declaration.)

13. The above freedoms shall be subject to certain limitations to protect public safety.
14, The above freedoms shall be made into national legislation.
15. The above freedams shall involve belief as well as religion.
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B. World Religions from B to Z.

This section lists eleven major world religions. The approximate nuzber of adherents
is given. Also resources are given for same religions where further info —ation on relig-
jous discrimination might be obtained. Whatever information is received must be evaluated
very carefully, since there is, or can be, little objectivity in this field. This listing
of informational resources is very incomplete, but hopefully useful.

1. Buddhism. (256 million)*
&. World Fellowship of Buddhists, 33 Sukhumvit Road, Bangkok 11, Thailand.
b. Buddhist Peace Fellowship, 905 South Normandie, Los Angeles, CA 90006,
U.S.A.

2. Christianity. (997 million) _

a. World Council of Churches, 150 route de Fermey, 1211 Geneva 20,
Switzerland.

b. American Coptic Association, P.O. Box 9119, G.L.S., Jersey City,
N.J. OT40O4, U.S.A.

c. General Conference of the Seventh Day Adventists, 6840 Eastern Ave., MW,
Washington, D.C. 20012, U.S.A.

d. Pontificel Commission Justice and Peace, Palazzo San Calisto,
00120 Vatican City.

e. Office for Urban Justice and Peace, U.S. Catholic Conference,
1312 Massachusetts Avenue, NW, Washington, D.C. 20005, U.S.A.

3. Confucianism. (?)
L. Hinduism. (481 million)

5. Islam. (592-907 million)
a. World Muslim Congress, 224 Sharafsbad, Karachi 0511, Pakistan.

6. Jainism. (2.6 million)
7. Judaism. (14 million)
&. American Jewish Yearbook. American Jewish Committee, 165 East 56th
Street, New York, N.Y. 10022, U.S.A.
b. Interreligious Task Force on Soviet Jewry, Chicago, IL, U.S.A.
¢. World Jewish Congress, 1 rue de Varembe, Geneva, Switzerland.
d. Anti-Defamation League of B'nai B'rith, 345 East 46th Street, New York,
N.Y. 10017, U.S.A.

8. Shintoism. (58 millicn)
9. Sikhism. (9 million)
10. Taoism. (?)

11. Zoroastrianism. (270,C00)

* These figures and others listed below are very approximate estimates. Religious statis-
tics are difficult to authenticate

(over)
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12. Other Religionms.
a. Baha'is: Baha'i International Community, U.N. Office, 866 U.N. Flaza,
New York, N.Y. 10017, U.S.A.
- b. Indigenous Religions (e.g., of American Indians).
¢. "New Religioms."
l. The Center for the Study of New Religious Movements,
265 Le Conte Aveuue, Berkeley, CA 94709, U.S.A.

13. Other Possible Resources.

a. Amnesty Internationzl, 10 Southampton Street, London WCZ2E, England.

b. International League for Human Rights, 236 East 46th Street, New York,
N-Y. lOOlTJ U-S-An

¢. International Commission of Jurists, P.0. Box 120, 190 Route de Chene,
1224 Geneva, Switzerland.

d. International Association for the Defence of Religious Liberty,
Schlosshaldenstrasse 17, 3006 Berm, Switzerland.

e. World Conference on Religion and Peace, T77 U.N. Plaza, New York,
N.Y. 10017, U.S.A.

f. Christians Associated for Relationships with Eastern Europe (CAREE),
Rosemont College, Rosemont, PA 19010, U.S.A.

C. A Few Contemporary Examples.

It may be worthshile to pin-point a few examples of contemporary instances of discrim-
ination because of religion. However, even in these cases it is often difficult -- as it is
especially in Northern Ireland and West Asia -- to isclate the religious dimension from the
ncre basic economic-social dimension.

Asia: against Muslims in the Southern Philippines.

against Baha'is in Iran.
egainst Jews in Syria.

Africa: ageinst Coptics in Egypt.
Europe: agalnst Chrilstians and Jews in the U.S5.S.R.

Ete., ete.

This memorandum is prepared and 1ssued by the World Conference on Religion and Peace (WCRP),
TT7 U.N. Plaza, New York, N.Y. 10017, U S.A. Comments and suggestions are sclicited to make
the next edition of this memorandum more ccmprehensive and useful. -
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Item 8

THE U.N. DECLARATION AGAINST DISCRIMINATION BASED ON RELIGION CR BELIEF:
A ERIEF HISTORY

By Homer A. Jack.

The history of the U.N. Declaraticn on the Elimination of all Forms of Intolerance
and of Discrimination Based on Religion or Belief is a long one. It began in a sense with
the adoption, by vote of the U.N. General Assembly, of the Universal Declarstion of Human
Rights in December 1948. Below is a brief, cryptic chronology of events leading to the
adoption of the religious declaration by the General Assembly in November 1981. Even this
history has not been completed, for the U.N. is attempting to implement this Declarstion
and same are wging the U.N. to complete its longtime attempt also to elaborate a conven-
tion or treaty against discrimipnetion based om religion or beldef.

1948 -

1953 -

1956 -

1959 -

1960 -

1962 -

(1963 -

(1966 -

1963 -
1964 -

The Universal Declaration of Human Rights was adopted by the U.N. General Assembly
(G.A.). Article 18 proclaims the right of freedom of religiod and the practice of
religion.

The Sub-Cammission on Prevention of Discrimination and Protection of Minorities
(Sub-Conmission hereafter) included a study of discrimination in religious rights
and practices in its list of projected work.

The Sub-Commission decided to proceed with the study and appointed Mr. Arcot
Krishnaswami of India as its Special Rapporteur.

The Sub-Commission and the Commission on Human Rights (HRC) expressed appreciation
to the Special Rapporteur for the study. The Sub-Commission prepared, on the basis
of the Report, a series of draft principles. The HRC requested the Secretary=
General to transmit to member States the draft principles and asked them to respond
before October 31, 1960.

The Sub-Commission discussed the epidemic of swastika-palnting occurring in 1959-
60 and decided to study these events and their causes, an initiative later endorsed
by ECOSOC and the 15th G.A. in resolution 1510 (XV).

The 17th G.A. in resclution 1981 (XVII) requested the Economic and Social Council
(ECOSOC) to ask the HRC to prepare l- a draft declaration on the elimination of
all forms of religious intolerance and 2- a draft international convention on the
same topic. (In resolution 1780 (XVII) it requested a declaration and convention
on racial discrimination and gave these priority.)

The U.N. Declaration on the Elimination of all Forms of Racial Discrimination was
proclaimed by the G.A., with the adoption in 1965 by the G.A. for signature by
States of the International Convention on the Elimination of all Forms of Racial
Discrimination. )

The International Covenant on Civil and Political Rights was adopted by the G.A.
for signature by States. Article 18 spells out in greater detail than the Univer=
sal Declaration the right of freedcm of religion and the practice of religion. It
did not enter into force until 1976.)

Draft Declaration
HRC asked its Sub-Commission to prepare a draft resolution.

The Sub-Commission meeting in January presented a preliminary draft declaration to
the HRC which set up a Working Group to prepare a draft declaration. Owing to
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lack of time, the Working Group was unable to complete the draft and the HRC was
likewise unable to do so for the same reason. The HRC decided to transmit its work
to ECOSOC, including comments from member States.” ECOSOC decided to refer all the
materials to the G.A.

1965 = The 20th G.A. in resolution 2020 (XX) requested ECOSOC to ask the HRC to complete
the draft declaration for consideration by the 21st G.A.

1966 abd cm ~» HRC 41d not give further consideration to completing the draft declaration.

. & . > Draft Convention 5

1964 - ECOSOC voted to prepare a draft convention and asked the Sub-Commission to prepare
l"a ar ﬂ.ra_.ft " - =
1965 - The Sub-Ccémmission prepared a preliminary draft convention. HRC considered the
draft and adopted a preamble and four articles of a draft comnvention.

1966 - HRC resumed preparation of a draft convention and adopted five adiitional articles,
- but wes unable to complete its work. - B
19575? ERC considered the draft further and asked ECOSOC to transmit its unfinished draft
convention to the G.A. for completion and adoption. ECOSOC transmitted this mater-
ial to the 22nd G.A. The latter devoted 28 meetings to this subject, adopting a
preamble and Article I. It then voted in resolution 2295 (XXII) to give priority
both to the draft declaration and the draft convention at its 23rd session.

1968 +:The 23rd G.A. voted to postpone consideration of the item to its 24th session and
- give it "high priority." 5 Py

1969 - The 24th G.A. voted to defer consideration of this item to its 25th session.

1970 = The 25th G.A. voted without objection to defer consideration of this item to its
v~  _26th session. 3 i

The 26th G.A. in resolution 284k (XXVI) declaring that "there is not enough time
vfor the consideration of all the items on the agenda of the Third Committee" and
"bearing in mind the need for a full discussion of all the items," decided "to con-
gider at its next session the item entitled . . . 'Elimination of all forms of re-
lig ious intolerance.'”

1971

(1972

NGOs at Hesdquarters met 1n an effort to give new impetus to the declaration --
rather than to the convention.)

The 27th G.A. in resolution 3027 (XXVII) decided to give priority to completing &
declaration and asked Merber States to submit comments to the Secretary-General on
previous drafts by the Sub-Commission and a working group of the Commission.

1972

Priority to Declaration

1973 - The 28th G.A. 1n resolution 3069 (XXVIII) decided to request the HRC -again to ela-

borate a declaration after the Third Committee spent seven meetings drafting cer-
tain paragraphs.

-

- (over)
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1974 - The 30th HRC established an informal working group to draft the declaration and
tentatively agreed upon the title and one preambular paragraph.

1975 - The working group of the 3lst- HRC tentatively adopted six additional preambular
paragraphs.

1976 - The working group af the 32nd HRC temtatively adopted ome additional preambular- _
paragraph.

1977 - The working group of the 33rd HRC tentatively edopted one additicnal preambular
paragraph.

1978 - The working group of the 34th HRC began to draft the operative paragraphs, with scme
Islamic States becoming more involved.

1979 - The working group of the 35th HRC tentatively approved three articles and the HRC
formally adopted them.

1980 - The working group of the 36th HRC tentatively adopted the fourth article and part
of the fifth article.

-~

1981 - The working group under the chairmanship of the late Justice Abdoulaye Dieye of
Senegal of the 37th HRC reported that it had completed the declaration, consisting
' . of the preamble and seven articles. This draft text was approved by the HRC for -
transmission to the ECOSOC and the 36th G.A.

w F Adoption of Declaration 4

1981 - A revised text was adopted "without a vote" by the Third Comittee of the 36th G.A.,
under the chairmanship of Mr. Declan O'Connor of Ireland. (November 9.)

1981 - The declaration was adopted "without a vote" by the plemary of the 36th G.A.
(November 25.) (Resolution 36/55.)

1982 - ECOSOC in decision 1932/138 asked the Secretary-Ceneral to "disseminate widely" the
text of the declaration (May 7.)

1982 - The 37th G.A. adopted without a vote resolution 37/18"{ which, inter alia, invited
all governments to ensure wide publicity for the declaration and requested the HRC
to consider how to implemeént the declaration.

1983 - The 39th HRC discussed measures to implement the declaration, and in resolution
1983/40 requested the Sub-Commission to study the current dimensions of the problem
and the Secretary-General to hold a seminar in 1984-85 on the encouragement of
freedom of religion or belief (February/March.)

1982 < The 35th session of the Sub-Commission discussed the declaration and in resolution
1982/28 decided to consider at 1ts 36th session the question of updating the 1959
study on Religious Rights and Practices. (August/September.)

1983 - The 38th G.A. has on its provisional agenda the item: "Elimination of all Forms of
Religious Intolerance." (September/December.)

19584 - The kdth HRC will discuss the item further.

Additional copies available from the World Conference on Religiocn and Peace, Room 7B,
777 United Nations Plaza, New York, N.Y. 1COl7, U.S.A.
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INTRODUCTION

On November 25, 1981, the UN General Assembly adopted a Dec-
laration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belaief (heriafter cited as the
1981 Declaration or simply as the Declaration). This event was
the culmination of almost a quarter century of persistent efforts
by a small, dedicated group of representatives of several govern-
ments, helped and encouraged by several nongovernmental organiza-
tions, religious and secular.

The idea of universal human rights, including freedom of re-
ligion, was assumed in the UN Charter ain 1945. One of the prain-
cipal purposes of the new world organization was to promote funda-
mental freedoms without discrimination on grounds of race, sex,
language, or religion. Although the founding members could not
agree to include an international bill of rights in the body of
the Charter, they did begin to work on it shortly thereafter.

Over the next 20 years, the UN completed a three-part interna-
tional bill of raights consisting of the Universal Declaration of
Human Rights (hereafter, Universal Declaration) adopted in 1948,
and two legally binding Covenants--one on Economic, Social and
Cultural Rights, and the other on Civil and Political Rights=-both
adopted in 1966. *

In 1959 the UN Sub-Commission on the Prevention of Discrimi-
nation and the Protection of Minorities (hereafter, Sub-Commission),
with a mandate from i1ts parent body, the Commission on Human Rights
(hereafter, Commission), prepared a Study of Discrimination in Re-
ligious Rights and Practices, written by Arcot Krishnaswami, a
member designated as Special Rapporteur for the project.2 Thais
study generated a proposal to formulate a special declaration and/
or convention on the elimination of all forms of religious intol-
erance. After many postponements and more than two decades of
tortuous drafting, the Declaration finally came into being.

Like most other UN pronouncements, the Declaration was the
product of political compromise. Its eventual adoption by con-
sensus 1s all the more remarkable in view of the diverse ideologi-
cal vaiews and political difficulties that had to be reconciled or
overcome. For example, the Soviet Union, which opposes in prin-
ciple all forms of religion, contended that the i1ssue of religious
freedom had been raised as a cold-war maneuver. For most Muslims,
Islamic law held supremacy over any other religious or secular
law. Black African states, which were generally tolerant in re-
ligious matters but deeply concerned with colonial, racial and
economic 1ssues, were not convinced that a special declaration on
religion was of primary importance. However, an internationally
felt need and favorable circumstances converged to make the Dec-
larataion's adoption possible.




The Declaration is a moral and political document rather than
a legally binding instrument. Its importance lies in its adoption
by consensus, its specificity (especially in Article 6), and the
fact that 1t 1s the only UN instrument devoted specifically to pro-
moting tolerance in matters of religion or belief. Though flawed
in some respects by exceptions, generalities and omissions, it helps
clarify and reinforce prainciples in the binding instruments, par-
ticularly the Covenant on Civil and Political Rights. Like other
UN human rights declarations 1t does not provide for implementation,
although it can be cited in proceedings under the Covenant on Civil
and Political Rights, as well as other international agreements.
Again, like other declarations, 1t required separate decisions to
initiate follow-up activaity. In focusing on the specific 1issue of
religious intolerance, i1t has made 1t easier to create special UN
programs and to encourage citizen activities in this area.

Whether the Declaration's potential will be realized depends
largely on what the UN and other intergovernmental bodies do to
encourage 1ts observance and, above all, on the zeal with which -
governments, and religious and other nongovernmental organizations,
including academic institutions, promote 1t and teach about 1it.

In the UN, some steps have already been initiated, for example, to
publish 1t 1n all the official languages and disseminate 1t widely,
and to conduct a comprehensive worldwide study of current dimen-
sions of religious intolerance and discrimination as well as a semi-
nar under the UN's human rights advisory services.



PART I
THE UN AND HUMAN RIGHTS

In 1945 the UN Charter became the first international agree-
ment to incorporate the idea of universal human rights, and one of
the world organization's principal purposes was to encourage "re-
spect for human rights and fundamental freedoms for all without
distainction as to race, sex, language, or religion"™ (Article 1).
The Charter pledged all Member States, jointly and separately, to
pursue this goal (Articles 55 and 56).

Although the Soviet Union participated in formulating the
Charter, the human rights purpose of the UN, indeed the very 1idea
of a world organization, derived mainly from Western internation-
alist i1dealism. Marxist theory precluded whoehearted participation
in an undertaking based on assumptions of natural rights or unai-
versal rights. 1In this theory, rights are simply rules imposed by
the ruling class, the bourgeoisie under capitalism and the workers
under socialism; the individual freedoms of capitalism are a for-
mality without content.3

But neither was the commitment of the Western countries un-
gualified; nor did théy have a clear idea of the direction they
intended or envisaged for the human-rights undertaking. Like the
Soviet Union, they were reassured by the generalities in the
Charter's human rights clauses, by their limitation to "promotion"
rather than "protection" of human rights and especially by Article
2(7), which barred UN intervention in "matters which are essentially
within the domestic jurisdiction of any state.”

When 1t was adopted, the UN Charter was faulted by many people
for not including an international bill of rights that would spell
out the rights and freedoms 1t would protect or promote. However,
the process of spelling them out began almost at once and has con-
tinued to the present day.4 The Universal Declaration was adopted
in December 1948 with only the European Communist bloc, South
Africa, and Saudi Arabia (eight members in all)abstaining in the
General Assembly vote. With the addition to this document of two
legally binding Covenants in 1966--on caivil and political raights,
and on economic, social and cultural raights, the goal of an inter-
national bill of rights was finally achieved. A year earlier, 1in
1965, a far-reaching convention on the elimination of racaial dis-
crimination had been adopted.

The Universal Declaration was followed over the next three
decades by conventions, declarations and other norm setting state-
ments focused on a wide range of specific rights and issues: ref-
ugees, stateless persons, slavery and slave-like practices, women's



and children's raights, discrimination in education and occupation,
torture, treatment of prasoners, medical ethics, and others. More
recently, human rights norm-setting efforts were begqun on many other
problems: the mentally 111, enforced "disappearances,” arbitrary

and summary executions, human rights "defenders," states of emer-
gency, indigenous peoples, minorities (ethnic, religious and lin-
guistic), genetic engineering, data protection, and so on. There
have also been proposals for new categories of rights, sometimes
called "solidarity" or "thard generation” rights, such as the right
to development, to a clean environment, and to peace. (Civil and
political rights were called "first generation" rights, and the
economic and social rights "second generation"; and on several oc-
casions the General Assembly has affirmed the interdependence and
equal importance of the two categories). With many other new

rights proposals waiting in the wings, projects are under discussion
concerning new international economic, information, cultural and
humanitarian "orders."

This proliferation of new and proposed rights and world orders
has troubled some observers about the direction of the UN's human
rights enterprise, which still suffers from the handicap of a lack
of shared 1deological basis and cultural heritage to serve as a
sound foundation for at. They cite serious flaws i1n the existing
jurisprudence, among them, blurred distinctions between binding
and non-binding rules, gaping loopholes created by permissible lim-
itations attached to individual freedoms, and formulations suscep-
tible to contradictory interpretations. While acknowledging the
validity of the endeavor to expand the list of recognized human
rights to reflect changing needs and perspectives, they are con-
cerned that 1t not harm the integrity and credibaility of long-
established human rights principles and of the human rights tradi-
tion. They therefore urge care in the procedures by which new
rights may be proclalmed.5

The effectaiveness of international implementation in the frame-
work of the UN, whose many authoritarian member states violate
human rights systematically, 1s also questioned. Most of the spe-
cial committees center on South Africa, Israel, Chile and Central
American countries. Procedures in these committees are rudimentary
and subject to political influence, as are those in committees and
working groups with general mandates, and even those established
under the authority of the major human rights treaty agreements
(1.e., the Covenant on Civil and Political Rights, the Convention
on Racial Discraimination and several UNESCO and ILO Conventions).

Though cognizant of such shortcomings, many observers are more
hopeful. They see promise in the wide acceptance of the civil and
political rights, even 1f this acceptance by states that violate
them 1s now hypocritical and on "paper." The world might be even
grimmer than it 1s, they hold, but for the restraints, however in-
tangible, exerted by the human rights agreements and processes.
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Doubtless, "selective morality” persists (manifested among
other ways by overconcentrating on some countries, such as Isreal,
while overlooking more egregious and pervasive human rights in-
fringements elsewhere), but the UN has actually extended its cover-
age to a degree, albeit limited, to include human rights situations
in certain African and Asian countries, and even, fleetingly, an
Poland. It has done so through standing committees with general
mandates as well as through the special committees, working groups,
rapporteurs and representatives authorized to deal with such spe-
cial problems as slavery, disappeared persons and summary executions,
among others.

In the UN's first decade and a half, when it was Western-
dominated, i1ts norm-setting efforts focused on civil and political
rights. This emphasis changed with the admission of a large number
of African and Asian states which, abetted by the Soviet-guided
East European states, sidetracked projects in these areas in favor
of activities centered on colonial, racial and economic issues.

The series of studies carried out under the auspices of the Sub-
commission on Discrimination and Minorities and the Human Rights
Commission, on the right to leave one's country and to return,
political rights, religious raights, and several others, suffered
this fate. The recommendation in the study on religious raghts
that the right to freedom of thought, conscience and religion (pro-
claimed 1n broad terms in the Universal Declaration and the Covenant
on Civil and Political Raights) be spelled out in a special norm-
setting declaration and/or convention, was stalled. Twenty years
elapsed before supporters of this recommendation could convince

the General Assembly 1in November 1981, to carry it out by adopting
the Declaration on Religious Intolerance.




PART II
THE UN DECLARATION ON RELIGIOUS INTOLERANCE AND DISCRIMINATION

As 1ndicated in its full title, the 1981 Declaration deals with
both intolerance and discrimination. Here the UN 1s following its
practice of singling out rights previously recognized in general
terms in the Universal Declaration and the Covenants on Human Rights,
and dealing with them in detail in special instruments that set
standards for governmental and private conduct.

The Long Road to Adoption

Originally, the UN's efforts against racial and religious dis-
crimination were linked to one another. They were combined, for
example, in the conventions on discrimination in employment and in
education adopted in 1958 by ILO and UNESCO, respectively. Again,
in 1960, the Human Rights Commission, reacting to outbreaks of
swastika-smearing in Europe and the U.S. the prewvious year, adopted
a resolution on "Manifestations of Anti-Semitism and Other Forms of
Racial Prejudice and Religious Intolerance of a Similar Nature."6
However, two years later, the General Assembly (Res. 1781 (17)),
called on the Commission to draft separate declarations and con-
ventions on the racial and religious 1issues.

Action on the racial question was indeed swift. With the
energetic support of the African states, the General Assembly
adopted a declaration in November 1963, followed in December 1965
by a convention containing far-reaching substantive provisions
and relatively strong implementation measures. In contrast,
efforts to advance religious freedom and nondiscrimination moved
exceedingly slowly and all but petered out.

In 1960, the Sub-Commission on Discraimination and Mincraties
had proposed a set of draft princaples for possible incorporation
into both a declaration and convention. The drafts, based on
Special Rapporteur Krishnaswami's seminal study as well as on rec-
ommendations by governments and religious and other nongovernmental
organizations, became a point of departure for subsequent efforts
to this end. s

In 1962, the Assembly asked the Commission for such drafts,
and two years later, six articles of a declaration were ready. A
draft convention, including a preamble and 13 articles, including
possible implementation provisions, was submitted in 1967.8

The draft convention's definition of "religion or belief,"
which included "theistic, nontheistic and atheistic beliefs,” was
opposed by the Catholic Church and some other religious groups, but
especially by the Islamic states.
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By 1968, the Assembly could only--and even then with many
abstentions--adopt a controversial preamble. No further work was
done on this matter until 1972, when the Assembly set aside the con-
vention to concentrate on the declaration.

As in many other areas of the UN's human rights work, inter-
national political issues, particularly in the Middle East, intruded.
In 1967, for example,while the Assembly was reviewing the Commis-
sion's draft convention, a proposed amendment to one of its articles,
reqguiring that states institute educational and informational meas-
ures to combat prejudices, would have added "as, for example, anti-
Semitism and other manifestations which lead to religious intoler-
ance ..." The USSR and several Arab states, with Libya in the fore-
front, put forth a sub-amendment referring to "nazism, Zionism and
fascism" as additional examples of prejudice. This strategem was
devised to block the reference to anti-Semitism by making 1t con-
ditional on the inclusion of an invidious reference to Zionism. The
dispute was resolved by a compromise decision to omit all specific
examples of prejudice, including anti-Semitism.? However, there
1s no doubt that anti-Semitism i1s covered by the general prohibi-
tions in the Declaration on Religious Intolerance, and also in the
1965 convention on Racial Discrimination and in other UN instruments.
But the debates were a portent of things to come; in 1975 the Gen-
eral Assembly passed a resolution equating Zionism with racaism.

The Soviet Union resisted the very idea of a special instrument
on religious intolerance, and many Third World members were dis-
inclined to be involved in what they viewed as an East-West issue.
So the Commission's efforts to carry out the Assembly's latest re-
guest to work first on a declaration were again stalled. By 1977
the preamble to a declaration, but not a single operative article,
had been agreed on. 1 puring these bleak years, except for a few
Western governments, only the nongovernmental organizations kept in-
sisting on the need for action.

Finally, 1n 1979, after several years of continuous obstruc-
tionism, the Commission's Western members reluctantly agreed to
bypass the prevailing understanding (normally insisted on by them)
that decisions to formulate human rights instruments be made only
by consensus. Three operative articles put to a vote and approved
were not new, for they were largely adagtatlons of earlier UN in-
struments. But the logjam was broken.l

Several public events provided additional impetus, among them
a conference on the proposed UN Declarataon, held in November 1979
under the auspices of the University of Santa Clara, a leading
Catholic ainstitution in California, and a UNESCO-sponsored consul-
tation on religion_and human rights, held the following month in
Bangkok, Thailand.l3

Finally, on March 10, 1981, the Human Rights Commission adopted
a seven-article draft Declaration, by a vote of 33 in favor, none
against and five abstentions. (The abstainers were the USSR, Byelo-
russia, Poland, Bulgaria and Mongolia. Cuba, Syria, Uganda and



=B

Pakistan voted for the Declaration, with reservations).l4 That
autumn, the General Assembly's Third Committee, after making a few
minor revisions to accommodate the Islamic and Soviet delegations,
and adding a saving clause (in an eighth article) to accommodate

the Nordic delegations, approved the Declaration as a whole by con-=
sensus; it was also adopted without a vote by the Assembly in plenary
on November 25, 1981.15

Provisions

The new Declaration reaffirmed and spelled out Article 18 an
both the Universal Declaration and the Covenant on Civil and Polit-
ical Rights. 1Its original title was "Declaration on the Elimination
of All Forms of Religious Intolerance,” to parallel the title of the
prior declaration and convention on the "Elimination of All Forms
of Racial Discrimination."” But Socialist delegates and several
African and Asian representatives objected that this designation,
by linking the word "intolerance” only to religion and not to other
beliefs, demonstrated a bias in favor of religion. Contending also
that the term intolerance lacked juridical meaning, they wanted to
limit the content of both the proposed declaration (and any paral-
lel convention) to "discrimination."™ The compromise formulation
affirmed by the Assembly's Third Committee in 1968, became "Elimi-
nation of All Forms of Intolerance and Discrimination Based on
Religion or Belief."”

As finally adopted, the Declaration is comprised of a ten-
paragraph preamble and eight substantive articles on three main
groups of 1ssues: prohibition of both state-imposed and praivate
discrimination based on religion or belief; freedom to manifest a
religion or belief without unwarranted government interference,
even 1f applied without such discrimination; and governments' com-
mitment to adopt both legal and educational measures to eliminate
intolerance and discrimination.

Preamble

The Preamble recalls the relevant principles in the Universal
Declaration and the Covenant on Caivil and Polaitical Rights. It
"considers" that "infringement" of the right to freedom of "religion
or whatever belief" has precipitated wars and great suffering,
"especially where they serve as a means of foreign interference in
the internal affairs of other States and amount to kindling hatred
between people and nations" (emphasis added). This provision 1s
a milder version of a Soviet proposal, which had stated that re-
ligion "continues to serve in this manner." The Assembly added the
modifier "whatever" to "belief" at the last minute as a concession
to the Soviet Union whose reiterated request to emphasize that
belief includes atheism, the Commission had declined.

The i1ssue on this and many other occasions was not whether
atheism deserves recognition as a protected belief, but rather
whether i1t should be singled out for specific mention along with
religion. There was general agreement that 1t 1s entitled to the
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same protection, and was in fact covered in the term "belief" as
well as in other phrases in the draft Declaration. However, some
Western states did not consider 1t appropriate to single out one
form of belief and, more significant, the Islamic states had always
opposed specific mention of atheism, and had gaven notice that they
would vote against the Declaration in the event it was mentioned.

In the end, the Soviet Union yielded on the atheism issue in order
not to antagonize the numerous Islamic member states, after extract-
ing the "whatever" [belief] concession.

It 1s essential, the Preamble asserts, to promote religious
tolerance and ensure that religion or belief is not used for ends
anconsistent with the UN Charter and the principles of the present
Declaration. Finally, the Preamble expresses the conviction that
religious freedom should contribute to peace, justice and friend-
ship among peoples and to the elimination of "ideologies or prac-
tices of colonialism and racial discrimination."™ Again the lan-
guage 1s softened from other wording advocated by the Soviet Union,
which alluded to the need to prevent exploitation of religion for
political ends and to impede efforts to eliminate colonialism and
racism.

Article 1

Article 1 contains the essence of the Declaration. After
affirming the right of all persons to freedom of thought, conscience
and religion, 1t specifies that this right includes not only the
freedom "to have” a religion or belief of one's choice, but also
"to manifest" 1t, 1.e., to express it cpenly, "either individually
or in community with others and ain public or Erlvate," by means of
"worship, observance, practice and teaching."16

At the insistence of the Islamic states during the 1981 Gen-
eral Assembly, the reference in the Universal Declaration to the
right to "change," and in the Covenant to the right to "adopt,”

a religion or belief was not carried over to this article. Article
8 (see below) was added as a compromise to placate those who op-
posed the deletions.

As 1n the Universal Declaration and Covenant, "religion or
belief" 1s not defined either in this article or elsewhere in the
Declaration (nor in the regional instruments, nor for that matter
in national constitutions). The Soviet Union and other East Euro-
pean states repeatedly demanded that this term be defined, purport-
edly to protect atheists. But given the diversity of religions
and beliefs, and the hornet's nest of theological, legal and polit-
1cal disputes any definition would open up, an attempt to define
"religion or belief" would be fruitless at best. As noted, the
prefacing of "belief" with "whatever" in the Preamble and in this
Article, as well as the legislative history of Article 18 in both
the Unaversal Declaration and the Covenant, and the express state-
ment of understanding by the Commission's working group chairman,
leave no doubt that "atheism" has been covered.
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The article guarantees not only the absolute freedom to "have"
a religion or belief, that 1s, to maintain i1t within the mand's
privacy, but also the freedom to "manifest" it, subject to certain
limitations, 1.e. "public safety, order, health or morals or the
fundamental raghts and freedoms of others."™ But governments cannot
limit manifestations arbitrarily; for these limits must be "pre-
scribed by law" and "necessary." Because the necessity criterion
1s vague, only independent courts or administrative agencies oper-
ating by rules approximating due process, as well as an alert and
assertive public, can be an effective counterforce to the arbitrary
exercise of government authority.

In the main, the discussion over criteria for balancing the
individual right to manifest relagion or belief with the community's
collective concerns for public safety and the other specified limi-
tations, recapitulated arguments and understandings during debates
over the Covenant years before.

Proposals to add "national security" to these permissible lim-
itations were not accepted. Even so, those agreed to already offer
governments the widest loopholes and have too often been cited in
UN or other international forums in defense of denials of the free-
dom to manifest religion or belief.

Article 2

Article 2 proscraibes discramination "by any state, institution,
group of persons or person on grounds of religion or other belief"
in both the public and the private spheres. In language adapted
from Article 5 of the Convention on Racial Discrimination, "intol-
erance and discrimination based on religion or belief" are defined
to mean "any distainction, exclusion, restriction or preference based
on religion or belief having as i1ts purpose or as its effect nulli-
fication or impairment of the recognition, enjoyment or exercise of
human rights and fundamental freedoms on an equal basis." The dis-
criminatory practices cited are to be prohibited whether intended
to discriminate or whether they have the effect of discraimanation,
regardless of intention. Discrimination 1s a well-understood con-
cept with clear legal meaning, but intolerance i1s not. Here, in-
tolerance and discrimination are treated as a combined concept and
so defined. With regard to the definitions the article raises dif-
ficult guestions of interpretation, for example, on the issue of
affirmative action in the form of reverse gquotas.

Like Article 1B of the Universal Declaration and the Covenant,
this article does not proscribe an established religion, which the
Soviet Union had proposed be declared as discriminatory in itself.
It accepts the reality of a world in which many countries of diverse
political and social orientations, including democracies like the
United Kingdom, Ireland and Norway, as well as most Islamic coun-
tries, maintain state religions, or, at least, afford preferred
status to a particular religion. In contrast, separation of church
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and state in the United States 1s mandated by the First Amendment,
whach prohibits both "an establishment of religion” and "inter-
ference with the free exercise therof." However, such separation
1s not always indicative of the level of tolerance in a country
whach 1s higher in some countries with state religions--and the
latter differ widely in how tolerantly they treat religious minor-
ities and non-believers.

Since the Declaration prohibits an establishment of religion
but not religious discrimination, i1t could not be invoked to pro-
scribe policies, such as subsidizing religious schools or enforcing
Sabbath closing laws, simply on the ground that the "wall of sep-
aration" had been breached. On the other hand, if these policies
were to adversely affect minority religious groups Oor nonbelievers,
in some cases they could be challenged on the basis of the Dec-
laration's antidiscrimination provisions.

Not only state discrimination is proscribed but also discrim=
inatory practices by private institutions, groups or persons.

Article 3

Essentially hortatory, Article 3 rejects religious discrimi-
nation as an affront to human dagnity, a contradiction of the UN
Charter, a violation of the Universal Declaration and the Covenants,
and an obstacle to peaceful inter-State relations.

Article 4

Article 4 calls on states to "take effective measures to pre-
vent and eliminate discraimination on the grounds of religion or
belief ... 1n all fields of cavil, economic, political, social and
cultural life." The United Kingdom representative had proposed
citing examples--like those in the Convention on Racial Discrimi-
nation--pertaining to employment, the professions, citizenship,
voting, public office, and so on. The proposal was rejected on
Byelorussia's objection, but even so, there 1s no doubt that these
and other fields are covered.

States are required to "make all efforts to enact or rescind
legislation where necessary to prcochibit such discraimination, and
to take all appropriate measures to combat intolerance on the grounds
of religion or other beliefs ..." Thus, they are mandated to take
legislative steps ("where necessary") as well as educational and
other means to counteract religious discrimination and intolerance.l7
The obligation to enact legislation 1s repeated in Article 7.

Article 5 -

Article 5 ensures for parents the right "to organize the life
within the family 1in accordance with their religion or belief,”
including the child's "moral education."20 The child, in turn, has
the right to have access to religious education in accordance with
the wishes of 1ts parents, and not to be "compelled to receive
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teaching against" their wishes. The "guiding prainciple” in thas
provision 1s the "best interests of the child"™ (An earlier qualifi-
cation limiting this criterion to children who have reached a "suf-
ficient degree of understanding” was rejected).l8 But who decides
what are the "best interests"” of the child? The parents? The
teacher? A state social agency? This troubling question is left .
unanswered.

If a child 1s not in the care of its parents, "due account
shall be taken of their expressed wishes" (or other proof thereof)
regarding religion or belief; again, "the best interests of child"
is "the guiding pr:.nc:.plg."lé

Article 5 stipulates also that the practices stemming from
religion or belief in which the child is raised "must not be in-=
jurious to his physical or mental health or to has full development.”
Of these three requirements, injury to physical health would seem
to be the least subjective and, in fact, the article's drafting
history demonstrates that the supporters were thinking of such prob-
lems as the parents' refusal to permit a medically recommended blood
transfusion or other treatment for minors, in which case the par-
ents' wishes would not prevail. More problematic are the term
"mental health" (which replaced "moral harm" in an earlier draft)
and, even more, "full development."

The provision concerning the child's right "to have access to
religious education” has been faulted as not specific enough (al-
though Article 6 adds some protection); it does not mention, for
example, the right to establish the religious schools that would
make such education possible. In this connection, 1t 1s noteworthy
that another international instrument, the UNESCO Convention Against
Discraimination in Education (1960), does expressly recognize the
right, for religious reasons, to establish "separate educational
systems or institutions offering an education which 1s 1in keeping
with the wishes of the pupil's parents." (Attendance must be op-
tional and instruction must conform to state-approved standards
for secular education, according to Article 2.)

The Covenant on Economic, Social and Cultural Rights also
obliges states parties "to respect the liberty of parents ... to
choose for their children schools, other than those establaished
by the public authorities" (again, with conformity to minimum state
standards), and "to ensure the religious and moral education of
their children in conformity with their own convictions" (Article
13 (21)). Article 8 of the Declaration states that in case of con-
flict between any of 1ts provisions and those in the Covenants on
human rights, the latter would apply, therefore this provision in
the Economic and Social Covenant would prevail over a contrary
ruling based on the Declaration.20

Article 6

Article 6 enumerates nine specific freedoms, included in the
right to "freedom of thought, consciencé, religion or belief,”
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which may be manifested "individually or in community with others

and an public or private,” subject only to the limitations already
mentioned. The list is clearly not meant to be exhaustive and in-
cludes other freedoms, left unspecified to avoid polarization that
might have jeopardized the entire undertaking. Although the article
fails to include some raights recommended by the Sub-Commission on
Discrimination and by nongovernmental organizations 20 years before,
the provision is more far-reaching than even optimists had expected.?l

The Soviet Union and its allies had wanted to delete the list
of particulars altogether, and made its customary try for language
stating that the freedoms set forth in the Declaration would be exer-
cised "in accordance with national legislation.”

Credit for Article 6, probably the most significant in the
Declaration because of its particularity, belongs to Canada, the
Netherlands, the United Kingdom and the United States which offered
the anitial text. Representatives of these nations participated
in lengthy working-group meetings, often late at night, and stood
firm when other Western members of the Commission would have ac-
cepted a truncated document.22 Some of the disputed issues are
indicated in the article's nine subparagraphs.?2 Wrangling over
them continued until they were finally approved by the Commission
in 1981. They include:

-- Freedom to "worship or assemble" in connection with a re-
ligion or belief, and to establish and maintain "places" for such
purposes. The original wording was the right to "places of worship
or assembly,™ but the Soviet representative had insisted that these
be defined. (In Communist countries, the state owns the "places”
outside private homes.) Religious groups did not like the ambiguity
introduced by this change.

-- Freedom to "establish and maintain appropriate charitable
or humanitarian anstaitutions." The additional reference to "edu-
cational institutions,” contained in the initial U.S. draft, 1is
gone. The Soviet Union objected that in the USSR "only the state
provaided for education." Also omitted is the right to send students
abroad for religious training.

-- Freedom to "make, acquire and use to an adeguate extent"
necessary articles and materials related to religious rites or cus-
toms. A conspicuous omission here, as a compromise with the Soviets,
1s the raght to "amport" such materaals i1f they are not available
locally. Such a phrase was part of the U.S. draft and had been ap-
proved by the Commission's working group. All the same, 1t 1s pos-
sible to argue that "acquire" implies the right to import a needed
article 1f 1t 1s not available domestically.

-- Freedom to write and disseminate "relevant" religious publi-
cations. There 1s no mention of acquiring, much less aimporting,
such publications as Hebrew Bibles or other religious works. The
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modifier "relevant" was suggested by Argentina to replace "appro-
priate,” which Byelorussia had proposed, because the latter i1s more
susceptible to arbitrary application.

== Freedom to teach a religion or belief, in "places suitable
for these purposes." The right to establish private religious
schools, in addition or as an alternative to state schools, is
omitted, although (as indicated) it 1s recognized in the UNESCO Con-
vention Against Discrimination in Education and in the Covenant on
Economic, Social and Cultural Rights. The limiting term "suitable”
was inserted after Byelorussia pointed out that in some countraies
"there was no provision for religious education.”

—- Freedom "to solicit and receive voluntary financial and
other contributions from individuals and institutions."™ The term
"voluntary" was inserted to meet the objections of the Soviet Union,
whaich fought vigorously against the entire provision. Its sug-
gestion to add the gualification, "not motivated by political con-
siderations, " was turned down.

-- Freedom "to train, appoint, elect or designate by succession
appropriate leaders called for by the regquirements" of one's relig-
ion or belief. The clause "in adequate numbers,"™ was deleted on
Nigeria's motion from the Commission's working-group draft. The
Soviet Union's proposal to add the phrase, "including leaders of
atheist organizations," was rejected.

-=- Freedom to observe religious days of rest, holidays and
ceremonies "in accordance with the precepts of one's religion or
belief." Religious believers in antireligious countries with only
secular days of rest as well as adherents of minority religions in
countries where only the majority religion's day of rest 1s recog-
nized, are benefited by this provision.

-- Freedom "to communicate" in religious matters "with indi-
viduals and communities at the national and international levels."
For years, nongovernmental groups had urged that the right to form
local, regional and international associations or federations, and
participate in their activities, be recognized.

All the freedoms listed in Article 6 were approved in the Com-
mission's working group by consensus, except for those relating to
financial and other contributions, training and choosing religious
leaders, and communicating on the national and international levels,
to which the Soviet Union objected. Several other specific freedoms,
suggested but not included in the list, had appeared in the Sub-
Commission's draft principles or in the Commission's draft conven-
tion, or both. Among these were the freedom to make pilgrimages to
holy sites inside or outside the country; to teach and learn the
sacred languages of one's religion; to be married or divorced ac-
cording to the prescriptions of one's religion; to be buried accord-
ing to religious prescraptions, and for burial sites to be protected;
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to be free from compulsion to participate, against one's convictions,
in a religious ceremony or to take a religiocus oath; and to be pro-
tected against discrimination in regard to subsidies, taxation and
exemptions.

A recommendation rejected for inclusion in this article, of-
fered in an important Netherlands-Sweden working paper, was the free-
dom to express the implications of religion or belief in public life.25

Article 7

Article 7 calls for the enactment of national legislation to
enable the individual "to avail himself ... in practice” of the
Declaration's freedoms. This U.S.-sponsored article, underscoring
the intent to prevent the Declaration's provisions ending up as
paper promises, was also approved over Soviet objections.26

Article 8

Article 8 states: "Nothing in thas Declaration shall be con-
strued as restraicting or derogating from any raight defined in the
Universal Declaration of Human Rights and the International Cove=
nants on Human Rights."

The intent of this article, proposed by the Netherlands, was
to declare the continuing validity of the right to "change" one's
religion or belief as provided in the Universal Declaration, or the
right to "have or adopt" one as provided in the Covenant. AsS noted
earlier, the Muslim members conditioned their agreement on the Dec-
laration on the exclusion of these provisions. This concession
disturbed Sweden and several other Western members. To retain thear
support, Article 8 was added to confirm by implication the contin=
uing validity of the right to "change" or "adopt" a religion, as
well as other provisions in these or other international instruments
that may be more liberal than those in the 1981 Declaration.27 The
devaice of covering over irreconcilable differences by including pro-
visions geared to both sides of an issue 1s a common practice 1in

international documents.
* * *

Even as the General Assembly's Thaird Committee was about to
conclude the drafting of the Declaration, the Soviet Union wanted
a new article to say: "The state shall not interfere in the internal
(devotional, canonical) affairs of the church, and the church shall
not interfere in the affairs of the state." Another USSR proposal
was that both school and state be separated from the church, to
legitaimize the prohibition of church-related schools; and i1t wanted
to specify the right to criticize religion. These proposals were
not accepted.

Also not accepted, was a proposal by some Western nongovern-
mental groups for a ban on incitement to religious hatred analogous
to the provision against racial hatred in the Convention on Racial
Discrimination. (Some civil libertarians might be concerned, 1if
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such an article were included that some religious groups with gov-
ernment support would try to stifle mere critical comment on theair
religious practices or pronouncements, on the pretext of preventing
incitement to hatred.)

A proposal for a provision on enforcement mechanisms, such as
national tribunals to adjudicate complaints of violations of re-
ligious freedom, analogous to Article 6 in the Convention on Racial
Discrimination, was not approved. This article obligated contract-
ing states "to assure everyone within their jurisdiction effective
protection and remedies, through the competent national tribunals
and other state institutions against any acts of racial discrimi-
nation "

Post=Vote "quergtandlngs"_én the General Assembly

A number of states, particularly the Soviet bloc and the Islamic
group, 1ssued statements of understanding, or reservations, after the
Declaration had been adopted without a vote in the Assembly's Thard
Committee.28 The Soviet delegate said the document gave a "one-sided"
version of freedom of conscience, but that he had not voted against
1t on the understanding that i1t protected the right not only to pro-
fess a religion, but also atheist beliefs and the right "to conduct
atheist propaganda"--vigorously done under officiaal Soviet policy,
whereas religion may only be "professed," at least in theory. More
important was the Soviet objection to all of Article 6, which spells
out the rights embraced by the freedom to manifest religion or belief.

Other Communist representatives echoed the Soviet position. The
Vietnamese and Polish delegates repeated the charge that the Declar-
ation disregarded the rights of nonreligious persons. The Polish
representative added that his country's national law treated all per-
sons egqually regardless of religion and punishes those who discrimi-
nate; and also praised the constructive role of the Catholic Church
in Poland. The East German representative said that the right to
profess and practice one's religion "must not be used to keep citizens
from fulfilling their civic duties."™ The Czechoslovak representa-
tive said that the Declaration must "not be a pretext for interfer-
ence in the internal affairs of countries."” The Rumanian represen-
tative objected that Artacle 5, which gives parents the raight to
determine their children's education, was inconsistent with Rumanian

law.

Syria objected to Article 7, which requires that states reflect
the Declaration's rights and freedoms "in national legislation.”
Speaking for the Islamic group, the Iragi official representative
took exception to any provision inconsistent with the principles of,
or legislation based on, the shariya, the Islamic law. But the
Iraqi President of the General Assembly expressed his personal view
at a press conference after the close of the session, that "... there
1s absolutely no justification for any kind of discrimination what-
soever based on religion and faith. If you do not solve that problem,



-]17=-

i1t 1s very difficult to have the kind of society that the Charter
of the UN calls for. I think that the full freedom of belief and
religion should long ago have been enshrined as an instrument which
should hgge been adopted and should be lived up to by all Member
States."”

The Swedish member emphasized that the Declaration must not
lower the level of protection established by prior norm-setting
agreements. He had joined the consensus on the understanding that
the Declaration "in no way restricted already recognized raghts,
including the right to change one's belief.”

The fact that the African states did not actively support the
Declaration during the years of its tortuous drafting was not based,
in most cases, on _principled opposition. "A key aspect of African
society 1s the widespread religious tolerance. Virtually all African
countries are characterized by religious pluralism.”3° The Africans
remained passive because they felt the UN should concentrate on
racial and economic issues, and because many viewed the issue of
religious freedom as only another facet of the East-West conflict.
But 1n the final stages of the Assembly's deliberations several
Black African states expressed support for the Declaration; in
endorsing 1t, the delegates of Madagascar, Sierra Leone, Ghana,
Liberia, Malawi and Uganda referred to their nations' constitutions
and positive traditions in religious matters.




-18-

I11. The Declaration and After

With the adoption of the Declaration, its supporters turned
their attention to educational and promotional activities that
could make 1t a living document, both within and outside the UN.
In fall 1982, the General Assembly asked the Secretary-General to
issue the text in the UN's six official languages and "disseminate
1t widely as a matter of priority in as many other languages as
possible.” To date it has been printed in English, French and
Spanish, but not in Arabic, Chinese and Russian. The Assembly also
invited governments to publicize the Declaration and asked the
Human Rights Commission to consider measures needed to "implement"
it, a term pressed by the Western delegations and viewed with dis-
favor by the East European and certain Muslim states.31

In spring 1983 the Commission on Human Rights endorsed a rec-
ommendation by its Sub=Commission on Discrimination and asked the
Secretary~General to convene a seminar on "the encouragement of
understanding, tolerance and respect" in matters of religion or
belief. Set for December 3-14, 1984, at the UN Headguarters in
Geneva, Switzerland, i1ts provisional agenda deals with: 1. the
principle of tolerance in the UN Charter and freedom of religion
or belief under human raights instruments; 2. the nature and di-
mensions of manifestations of such intolerance; 3. models for
national or local action to prevent or combat i1t; 4. education
programs to foster tolerance; and 5. future actions to promote
and to protect religious freedom particularly the implementation
of the Declaration on the Elimination of All Forms of Intolerance
and of Discrimination Based on Religion or Belief.32

The Commission also approved the Sub-Commission's appointment
of 1ts Costa Rican member, Mme. Elizabeth 0Odio Benito, as Special
Rapporteur to produce a comprehensive study--using the Declaration
as a standard--of manifestations throughout the world of intoler-
ance and discrimination on the grounds of religion or belief.

From information received from governments, sSpecialized agencies,
regional intergovernmental organizations and from nongovernmental
groups, she was asked to identify the "root causes” of such mani-
festations and to recommend specific remedial measures, especially
in education.33

Given the complex, sensitive theological and philosophical
i1ssues involved, and the normal pclitics of the UN, how this study
and the seminar deals with the 1ssues will depend heavily on the
activaty of nongovernmental organizations.

Nongovernmental groups and some Western governments have
offered suggestions for additional UN activities, among them, that
the General Assembly proclaim November 25, the date of the Declara-
tion's adoption, as an annual Religious Freedom Day to be observed
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throughout the world with appropriate ceremonies and programs by

UN bodies and agencies, national governments, nongovernmental organ-
izations, churches and other institutions. It was further suggested
that the Commission or Sub-Commission set up a working group (anal-
ogous to the monitor groups established on disappeared persons or
slavery) to review annually official and nonofficial information on
denials of religious freedom, and to intercede with offending gov-
ernments. Even now, notwithstanding difficulties in politicized
forums, procedures in the Commission and Sub-Commission, in UNESCO's
human rights committee, and in other UN entities provide some op-
portunities to call attention to such violations. States that have
ratified the Covenant on Civil and Polatical Rights might be asked
to include in their periodic compliance reports information on their
laws and practices bearing on the guestion of religious intolerance
and discrimination.34

Finally, 1t has been suggested that the Declaration be devel-
oped into a legally binding convention. There are those who be-
lieve the effort should be initiated at once, but others say that
1t should be postponed because some states might try to add more
exceptions to a legally baindaing instrument than they have to the
Declaration, and thus diminish the value of both. Another fear ais
that governments hostile to the Declaration might use the long draft-
ing process of a convention and the long wait till enough ratifica-
tions are secured to bring it into force, to argue against discuss-
ing i1n the meantime reported denials of religious freedom.

)
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CONCLUSION

It 1s now more than two decades ago since the General Assembly
had called for both an international declaration and a legally bind-
ing convention to protect religion and belief. The convention has
yet to be achieved.

Some people questioned the need for a special declaration or
convention on religious freedom because i1t was already protected,
explicitly or implicitly, in the Universal Declaration, the Covenant
and other international instruments. (For example; apart from
Article 18 in both the Universal Declaration and the Covenant, free-
dom of assembly and association, including for religious purposes,
is implied 1n the Covenant's provisions on those subjects. Simi-
larly, freedom to write and disseminate religious publications and
to communicate about religious matters is amplicit in the provi-
sions on freedom of opinion and expression. Freedom to teach a
religion or belief 1s guaranteed by the right of ethnic, religious
and linguistic minorities "to enjoy their own culture, to profess
and practice their own religion, or to use their own language.")
Nevertheless, a special declaration on religious freedom offers
important benefits by the very fact of its special focus on relig-
ion. In addition, 1t particularizes pranciples previously agreed
upon, and establishes a setting for special educational and pro-
motional programs under UN, governmental and nongovernmental aus-
pices.

Furthermore, the Declaration can enhancé the standing of the
Covenant's Article 18. Avenues of impact were described as follows
by one authority:

Like all rights recognized in the Covenant, the
guarantees of freedom of thought, conscience and
religion are interpreted by varaious bodies, both
national and ainternational; by government's con-
sidering adherence to the Covenant and possible
reservations; in national parliaments comparing
the national legal order with the requirements

of the Covenant; by officials required to give
effect to the Covenant; and by national courts

in those states where the provisions of the Cov-
enant are directly applicable. Increasingly

they are, and will be interpreted also by states
parties reporting on their compliance to the
Human Rights Committee established under the
Covenant, by states complaining to the Committee
of violations by other states (pursuant to Art. 41l),
and by individuals transmitting communications to
the Committee under the Protocol to the Covenant;
the Human Rights Committee will interpret the
Covenant 1in 1ts deliberations and reports.35
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Only time will tell how much the new Declaration can do to
prevent religious discraimination and overcome religious intoler-
ance. Respected political theorists, now and in the past, have
been skeptical of highminded moral and political statements.
Michael Novak, a former U.S. representataive to the Human Rights
Commission, has observed that "if human rights consisted of words
on paper, all would be well ... Self-deception arises, first,
from believing, naively, that mere words make human rights real.
It arises, second, from believang, nalvelg that all countries
understand the concepts in similar ways." 6

Surely, however, the Declaration will have little impact
unless governments--and even more, religious and other national
and international nongovernmental groups--promote it energetically.
If it 1s allowed to gather dust on library shelves, it will be
nothing more than a footnote for scholars. But 1f used thought-
fully and imaginatively, it can help people who must still struggle
for the basic raght to freedom of religion and conscience. It can
dramatize the contrast between the real and the i1deal, expose vio-
lations of freedom, give hope to victims, and shame oppressors.

All this can be done despite the reservations and the "understand-
ings," even the hypocrisy, of some states that joined in adopting
the Declarataion.
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The followming pages provide
background and recommendations
on the "Elimination of All Forms of
intolerance and Discrimination
Based on Religion or Belief” to be
discussed at the UN General
Assembly (GA) in 1888

Several intiatives on the “elimina-
tion of religious intolerance” will be
considered In connection with the
report of the Commission on
Human Rights {the Commission)
Among the items will be the second
report of the Commission’s Special
Rapporteur on this subject, the
renewal of that Rapporteur’s
mandate, the question of whether to
begin drafting work on a convention
on the freedom of religion or belief
and elimination of discnmination,
and other measures to implement
the UN Declaration on the Elimina-
tion of All Forms of Intolerance and
of Discnmination Based on Religion
or Belief (the Declaration)

Background

Although the drafting of the
Declaration consumed nearly 20
years, the UN embarked on new
efforts in this field with surpnsing
rapidity following adoption of the
Declaration by consensus in 1981

In 1983 the Commussion’s sub-
sidiary expert body, the Sub-
Commission on Prevention of Dis-
cnmination and Protection of Minor-
ities, appointed a Special Rappor-
teur, Professor Elizabeth Odio
Benito of Costa Rica, to report on

the causes and current dimensions
of religious intolerance and discrim-
ination based on religion or belief
and to propose remedial measures.
Her appointment marked the begin-
ning of a new stage in the develop-
ment of the normative content of
the principles stated in the Declara-
tion The Sub-Commission’s
mandate explicitly referred to the
Declaration as the standard against
which manrfestations of intolerance
to religion were to be assessed

In 1987 Special Rapporteur Odio
presented her comprehensive final
report to the Sub-Commission It
summanzed contemporary manifes-
tations of intolerence and discrimi-
nation in Europe, the Americas,
Eastern Europe, Africa and Asia,
without identifying specific coun-
tnies or groups Explictt references
to the situations in Iran, Albania,
Pakistan and Afghanistan were
included because the human rights
situations in those countnes were
the subjects of study by specialzed
UN bodies. The report set forth
detailed recommendations for
programmes of action to be under-
taken by the Sub-Commussion, the
Commussion, the specialized agen-
cies in the'UN, the member states
and NGOs and religlous bodies.
‘Based on her findings, Special
Rapporteur Odio urged a renewed
effort to draft a convention on the
elimination of religious intolerance
and discnmination

An additional implementing
mechanism for the Declaration was
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created in 1386, when the Commis-
sion appointed its own Special
Rapporteur, Mr Angelo d’Aimeida
Ribeiro of Portugal, by a vote of 25
to 5, with 12 abstentions The
mandate instructed the Rapporteur
to examine “Iincidents and govern-
mental actions inconsistent with the
[Declaration]” and to recommend
remedial measures, including “the
promotion of a dialogue between
communities of religion or belief
and theirr Governments® He was
requested to carry out this work
*with discretion and independence”

In his 1987 report to the Com-
mission, Mr Ribeiro summarized
factars that hamper implementation
of the Declaration, including legisia-
tive provisions, govemmental poli-
cies, soctoeconomic and political
circumstances, and intolerant reli-
gious attitudes. He also inventoried
practices inconsistent with the
Declaration but did not identify by
name the countnes cited in the
allegations he received His dect-
sion not to name names was, he
explained, based on a concemn that
the need for objectivity would be
compromised by identifying specific
countnes as violators without also
presenting their responses to the
allegations More pointedly, the
Special Rapporteur noted that this
approach took into account the
Commission’s instructions to exer-
cise "discretion and independence”
in carrying out his mandate

This decision not to name names
was perhaps well-taken following



consideration of the Rapporteur's
1987 report, the Commuission
extended his mandate for one year
None of the five governments that
originally voted against the creation
of the Rapporteur’'s post - Bulgana,
Byelorussia, the GDR, Syna and the
USSR — opposed the extension In
his second report, Ribeiro redirect-
ed the focus of his activities to
center on the role of governments in
violations of the Declaration (His
first report, like Special Rapporteur
Odio’s final report, had drawn atten-
tion to the role of religious commu-
nities themselves in such violations
and the persistence of interreligious
strife ) Based on the responses to
his 1987 repart, the Rapporteur
decided to provide specific informa-
tion on the situation in particular
countnes This was a strilang depar-
ture from the path of *discretion” he

pursued in his first year

The 1988 report not only de-
scribed alleged infringements of
religious and other freedoms In
Albania, Bulgaria, Iran, Pakistan,
Turkey and the USSR, but also
reproduced both the texts of the
Rapporteur's commumications on
those allegations to the govemn-
ments concerned and the latter's
responses Ribeiro even conducted
a fact-finding mission to Bulgaria at
that Government’s invitation In
updating his first report, he briefly
mentioned wviolations of the Declara-
tion in several other countnes,
including Bangladesh, Rwanda,
Australia, the U S A and Singapore

When the Commission dis-
cussed Ribeiro’s 1988 report at its
44th session, responses ranged
from the strong support for the
decision to address concrete cases
voiced by some Western countries,
to the approval of approaches
emphasizing dialogue and coopera-
tion voiced by some Third World
states, to the inevitable denials by
the representatives of the govern-

ments cited in the report Widely
divergent opinions were expressed
by both government representatves
and NGOs over the recommenda-
tion that the UN begin work toward
a convention - a course of action
urged by Ribeiro in both reports
and by Special Rapporteur Odio
Benito The Soviet Union had previ-
ously caused considerable conster-
nation among many longtime
advocates of UN action in the field
of religion when it decided in 1987
to promote work on a convention
(Efforts to draft a convention were
initiated together with the work on
the Declaration but were aban-
doned in 1972, when the General
Assembly decided to give priorty to
the draft declaration )

The Commussion debate yielded
Resolution 1988/55, which reflects
the Commission’s growing reluc-
tance to make a clear statement
about the desirability of a conven-
tion Resolution 1988/55 requests
the Sub-Commussion to examine
“the 1ssues and factors which
should be considered before any
drafting of a binding instrument on
freedom of religion and belief takes
place " In contrast, the Resolution
clearly affirms the Commission’s
commitment to the role of the
Special Rapporteur, by calling for a
two-year extension of his mandate

The Sub-Commission, in turn,
appointed one of ts members,
Professor Theo van Boven of the
Netheriands, to prepare a working
paper to assist it in carmying out the
two tasks assigned by the Commis-
sion in Resolution 1988/55 compil-
ing the intemational human rights
provisions relevant to the freedom
of religion or belief and examining,
in light of GA Resolution 41/120, the
factors to be taken into account
before elaborating a convention

Three key issues emerge as
central to the debate in the UN on
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the elimination of intolerance based
on religion or belief whether to
begin drafting a convention in the
near future, what the role of the
Special Rapportsur should be, and
how the Rapporteur’'s activities
regarding violations in specific
countries will be received

Is This the Time To Move Toward
a Convention?

The common practice in the UN
has been to follow the adoption of a
human rights declaration with the
preparation of a binding Instrument
on the same subject. in the context
of that practice, there Is nothing
unusual in the recommendations by
both Special Rapporteurs on reli-
gious intolerance that the UN now
embark on the second stage of
standard-setting Treaties offer
obvious advantages over declara-
tions by imposing unequivocal legal
obligations and creating reporting
procedures. The question is not
whether the UN should draft a
convention on the freedom of reli-
gion or belief- it should—- but when
drafting work should begin

Many Western nations, and
particularly the United States, fear
that the Soviet Union now advo-
cates the formation of a working
group to draft a convention as a
means of undermining the actvities
of the Special Rapporteur and
weakening the legal significance of
the Declaration itself Comments on
the establishment of a working
group for this purpose were submit-
ted to the Secretary-General by a
few member states These com-
ments point to an apparent consen-
sus among the Westem govem-
ments responding (Canada, France,
the FRG, Italy, the US and the UK)
that the establishment of a working

group is premature

A Soviet intiative in the Commis-
sion now calls for the work on a



convertion on religion of belief to
begin only when the Working Group
on the draft convention on the

rights of the child has completed its
tasks The earliest date by which the
work toward a convention on rell-
gion could begin seems to be 1990

There is a real danger that work
on a binding instrument undertaken
without the necessary consensus-
building and analytic groundwork
might produce a convention less
protective of freedom of religion or
belief than Is the Declaration

Enhancing the resources devot-
ed to implementation of the Decla-
ration is probably the better course
for the UN in the immediate future
The experience gained in activities
to implement the Declaration will
help to develop the content of the
relevant norms and could faciltate
the delicate and time-consuming
process of building greater polttical
consensus But regardless of
whether it is possible to influence
the timing of the drafting effort, four
objectives must be protected

First, the actiiies of the Com-
mission’s Special Rapporteur must
continue with full support from the
UN and the cooperation of govern-
ments. The Rapporteur has focused
attention on severe infringements of
religious and other nghts Whenever
drafting work on a convention is
revived, it will unquestionably
extend over many years — witness
the 20 years required to achieve
agreement on the Declaration f
there is no Special Rapporteur
charged with investigating compli-
ance with the Declaration, violations
would In all likelihood recerve no
systematic attention during this
drafting process of indefinite dura-
tion States would have Ittle incen-
tive to observe and promote the
Declaration’s standards

From the point of view of the

success of the drafting itself, the
continuation of the Rapporteur’s
activities can benefit the technical
quality of a future convention The
information gathered by the Special
Rapporteur, like the experience
gained in national efforts to imple-
ment the Declaration, can guide the
drafters in determining what norms
to include in the convention.

Second, the UN must continue
continue to press for implementa-
tion of the Declaration. The Decla-
ration gives specific content to the
basic rights to freedom of religion or
behef and freedom from discrimina-
tion guaranteed by the Universal
Declaration and the Political Cove-
nant Resolutions on the subject of
intolerance based on religion or
belief should continue to call for
implementation of the Declaration
through legal and policy initiatives
by govermnments and educational
measures by NGOs and religious
organizations The programmes of
action outlined by Special Rappor-
teur Odio Benito offer an excellent
frame of reference for implementa-
tion strategies in the national, inter-
governmental and nongovernmen-
tal settings

Third, great care must be exer-
cised to ensure that a convention, if
one is drafted, does not erode the
standards stated in the Declaration.
The aim should be to arrive at a
consensus on standards even
higher than those stated in the
Declaration Agreement on the
international norms that should
govern the freedom of religion or
belief has been difficult to achieve in
part because powerful groups of
states oppose effective international
guarantees for this freedom. But
there 1s also legtimate controversy
over the scope of the beliefs and
practices that should be protected
Given the virtually unbounded vane-
ty among religious beliefs, this
controversy Is not surprising When
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work on a convention proceeds, the
issue of religious freedom must not
become the property of any one
state or group of states Only with
the support of a large number of
countnes across a broad sociopolit-
ical spectrum is there reason to
hope that a draft convention will be
both legally sound and transformed
into practice by states parties.

Fourth, the Decfaration must
continue to apply to states that do
not become parties to the cormen-
tion. Because the convention
should raise the level of protection
and build on the principles set forth
In the Declaration, calling for con-
tinued application of the Declaration
after the elaboration of a convention
will not generate any conflict
between the relevant standards.

The Role of the Special
Rapporteur

The Special Rapporteur's
mandate instructs him not only to
report on violations of the Declara-
tion but also to recommend reme-
dial measures, including dialogue
between religious communities and
thelr governments The latter aspect
of his role troubles some observers,
who fear that the Rapporteur will
substitute “dlalogue” for fact-finding
and the denunciation of violations in
order to avoid political controversy
Certainly, Ribeiro’s 1988 report
should allay those fears to some
extent, since that report highlighted
grave violations of religious and
other human rights by governments
that have often been among those
most vehemently opposed to UN
action to guarantee the freedom of
religion or belief Moreover, the
Rapporteur was quite active in his
pursuit of information about those
violations and was more successful
in eliciting responses from the
govemnments he contacted than the
UN Special Rapporteurs on torture
and summary and arbitrary execu-



tions have been Only Iran has not
responded to Ribeiro’s inquiries

Although 1 s difficuit to deter-
mine the proper balance between
fact-finding for purposes of denun-
ciation and resort to processes of
dialogue and conciliation, the
Rapporteur can utdize both ap-
proaches, where appropnate,
without compromising the aim of
promoting the Declaration When
confronted by situations of massive
violations the Special Rapporteur
should engage In aggressive fact-
finding for the purpose of denuncia-
tion. Other sttuations may be most
effectively resolved by mediation
For example, an approach empha-
sizing dialogue may be vital to the
success of the Rapporteur’s activi-
ties in situations involving interreli-
gious conflict. (Both the text of the
Declaration and the travaux prepa-
ratoires clearly indicate that the
Declaration applies to nongovem-
mental action, including the con-
duct of religious groups themseives,
as well as to governmental prac-
tices and policles )

The Situation of the Muslim
Community in Bulgaria

Dunng his vistt to Buigana at the
invitation of the Government,
Special Rapporteur Ribeiro sought
information concerning allegations
that ethnic Turks in Bulgana have
been persecuted on religious
grounds The alleged violations
include the penalization of Islamic
religious practices, the destruction
of Muslim mosques, the prohibition
of printing or importing the Quran
and discriminatory employment
practices In addition, Ribeiro
considered information on the offi-
cial campaign, reportedly conduct-
ed in 1985, to coerce Muslims In
Buigaria to change their Islamic
names to Bulgarian Slavic ones

The Bulganan Government has

not only denied the factual basis of
the allegations conceming viola-
tions, but also refuses to acknowi-
edge the Turkish ethnic character of
the Mushm community in Bulgaria
or the exastence of any Turkish
munority there Bulgarian authonties
contend that the Muslim community
consists of ethnic Bulgarians who
were "Turkicized® by force during
Ottoman rule and now wish to re-
cidim their Slavic identities

Mr Ribeiro concluded that the
sociopolitical legacy of the Ottoman
conquest and strained bilateral
relations between the two countries
account for the problems encoun-
tered by the Muslim community in
Bulgaria. He recommended bilateral
negotiations as the best means of
guaranteeing respect for the rell-
gious rights of that communlty This
recommendation is a disappointing
departure from the premise, basic
to international human nghts law,
that human rights do not depend
for their existence on reciprocal
obligations between states

Documentation submitted to the
43rd General Assembly on religious
intolerance includes a letter from
the Turkish representative to the
UN, transmitting the findings of a
three-member contact group of the
Organization of the Islamic Confer-
ence of Foreign Ministers that visit-
ed Bulgaria in 1987 (UN Doc A/43
/230 (1988)) The text of a resolu-
tioh on the phight of the Turkish
Muslim minonty in Buigaria adopted
by the Isiamic Conference has also
been distnbuted by Turkey (UN
Doc. A/43/263 (1988))

In response, Bulgaria has circu-
lated information on a protocol
recently concluded between Bulgar-
la and Turkey (UN Doc. A/43/320
(1988)) The protocol addresses
relations between the two countries
and measures for bilateral coopera-

tion In its first operative paragraph,
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the pratocol refers to the "aim of
finding solutions to the problems
existing in the [sic] bilateral rela-
tions, including in the field of
humanitanan cooperation *

Like Mr Ribeiro’s recommenda-
tion, this protocol apparently treats
human rights as claims to be re-
solved through "humanitarian*(i@
discretionary) bilateral action

If there is debate on the situation
of the Turkish Muslim minority in
Bulgaria inthe GA, delegates
should object to any attempts to
characterize that situation asa
dispute between Bulgaria and
Turkey that is properly resolved
through a bilateral agreement
between those two governments
Under intemational law, rights of the
Muslim minority are guaranteed by
the applicable human rights instru-
ments, including the Declaration.

The guarantee of those rights
should not be subject to the con-
clusion of successful
between Bulgaria and Turkey
Turkey has no special standing
under human rights law to raise the
claims of the Bulgarian Muslims—the
entire intemational community has
a responsibility to call on Bulgaria to
respect and ensure therr rights.
Finally, if a resolution on this subject
is adopted, it should include an
explicit reference to the Declaration
in addrtion to the Universal Declara-
tion and the Political Covenant.

Recommended Action in 1988

At the 43rd session of the
Assembiy, the key Issue in debate
on the elimination of religious intol-
erance will aimost certainly be the
role of the Special Rapporteur The
Rapporteur’s treatment of particular
country situations will undoubtedly
be criticized by the states involved
and their allles.



Strong support should be voiced UN Seminar on the Encouragement

for the continuation of the Rappor-
teur’s investigative actvities as a

vital part of the effort to implement
the Declaration.

Any resolution adopted on the
efimination of intolerance based on
religion or belief should

- commend the Special Rappor-
teur and weicome the renewal of
his mandate;

= commend the govemmenis
contacted by Ribeiro for cooperat-
ing with him and call on those
govermyments that have not done so
to respond fudly to the Rapporteur’s
requests for information

—eimphasire the importance of
the role NGOs have i promoting
the Declaratron and encourage the
Special Rapporteur to contnue
consulting NGO representatives

= stress the indispensable role
of educabon at all levels as a way to
eliminate athtudes of intolerance
based on religion or belief

—call on states to undertake,

explictt reference to the relevant
provision of the Declaration should
be included as a means of affirming
its normative character
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The International League for
Human Rights, founded in 1942,
works to end torture, disappear-
ances, religious intolerance, cen-
sorship and other human rights
abuses It is a private, non-
governmental human rights advo-
cacy organization that has consulta-
tive status with the United Nations,
where it often speaks out against
human rights violations by member
states As a matter of principle, the
League accepts no funding from
any govermnment or intergovernmen-
tal body The Chairman of the
League is Jerome J Shestack. Its
Executive Director Is Felice D Gaer

Additional copies of this and
other human rights background
reports in the In Brief series may be
obtained from the League at 432
Park Avenue So, NY, NY 10016
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The Committes on
the Elimination of Discnmination
Against Women (CEDAW)

The following pages provide
background and recommendations
relevant to the 43rd UN General
Assembly’s consideration of the
Convention on the Elimmation of All
Forms of Discnmination against
Women (“the Convention®) and its
supervisory body, the Committee
on the Elimination of Discnimina-
tion against Women (CEDAW)

The Convention on the Elimina-
tion of All Forms of Discnmination
Against Women is the major interna-
tional treaty focusing on the
human nights of women States
parties to the treaty, of which
there are presently 94, undertake
to submit regular reports to the
Committee on the Elimination of
Discnmination Against Women
(CEDAW) on the progress they
have made in implementing the
Convention CEDAW comprises
23 independent experts elected
by states parties to serve in therr
personal capacity

independence of CEDAW

CEDAW is thus an independent
body established by treaty It re-
ports annually to the General
Assembly through the Economic
and Social Council Article 17 of the
Convention provides that the Secre-
tary General of the United Nations
“shall provide the necessary staff
and facilities for the effective per-

formance of the functions of the
Committee” under the Convention

It 1s important for governments
to reaffirm the independent status of
CEDAW n the face of the attacks
which have been made on i, partic-
ularly in refation to its request for a
study on the effect of Islamic law
and practices on the status of

The essence of a supervisory
committee’s independence is its
ability to define what it considers to
be the important issues and to

adopt an appropnate program of
work within the framework of its

Governments, In particular states
parties, should reaffirm their support
for CEDAW’s independent status
and ensure that the Secretary
General actually provides the
necessary support facities and
staff for CEDAW to pursue what it
considers to be the appropnate
prionties within the framework of the
Convention

Fuilfilment of Reporting Obliga-
tions by States Parties

The reporting system under the
Women's Discnmination Conven-
tion is facing many of the same
problems that have arisen under the
other treaty reporting systems As
of March 1988, there were 94 states
parties to the Convention, at the
same time there were 36 nitial
reports and 36 second reports
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which should have been submitted
to CEDAW but which had not been
receved While the majority of the
delinquent stateswere small and/or
developing nations, four of them
were Westemn European states

One of the explanations offered
for falure to submit reports has
been the lack of technical expertise
in the relevant areas. In this context,
more needs to be done to ensure
that useful UN technical advisory
services can be made available to
states parties to assist them in
preparing their reports under the
Convention, and states shouid be
encouraged to make use of them

States Parties whose reports are
overdue should be urged to submt
those reports as soon as possible
and to make use of any available
technical advisory services, the
technical advisory program should
include assistance to states
thatseek assistance in fulfilling ther
reporting obligations under this
Convention

Another difficulty faced by
stateshas been the lack of detailed
guwdance available about the specif-
ic information which shouid be
inciuded in thelr reports The Inter-
national Women's Rights Action
Watch, an NGO established to
monitor the implementation of the
Convention, has recently published
a manual which provides a detaled
list of questions arising under the
substantive articles of the Conven-
tion and which is designed 1o



assist states in fulfilling their report-
ing obligations Governments may
wish to encourage the Committee
to undertake a similar exercise in an
effort to assist states parties in
preparing their reports

Publicity for the Convention and
CEDAW

At its 1988 session, CEDAW
adopted a general recommendation
urging states parties to give greater
publicity at the national level to the
Convention, CEDAW and their
national reports to CEDAW Very
few states have made any genuine
effort to make their reports to
CEDAW available to a large audi-
ence at the national level Extreme
cases include failure to translate the
report or make a summary available
in the national language(s) or even
banning the dissemination of the
report nationally

National awareness of the report-
ing progress is essential to the
achievement of the goals of the
Convention Governments should
therefore be urged to take concrete
steps to ensure wide distnbution of
their national reports and details of
their reception by CEDAW

Reservations

States Parties have made more
reservations to the Convention than
to perhaps any other major human
nghts treaty States Parties from all
regional groupings, including
Western European States, have
entered reservations A number of
these reservations limit the obliga-
tions undertaken in vague and
sweeping terms, while others
concern areas of fundamental
importance to the achievement of
women’s equality, such as family
law In a number of cases the reser-
vations appear to be inconsistent
with the object and purpose of the
treaty

The large number of reservations
means that ratification of the
Convention invoives quite different
obligations for the vanous states
parties, some States have assumed
significantly more onerous obliga-
tions than others In many cases,
the very States which have entered
reservations to the Convention have
accepted, without reservation, iden-
tical obligations of non-discrimina-
tion under the International Cove-
nant on Civil and Political Rights
and the Intemnational Covenant on
Economic, Social and Cultural
Rights.

The reservations question has
been considered by the states
parties on a number of occasions,
but without any definitive resolution
To thewr credtt, a number of states
parties, in particular Sweden and
Mexico, have consistently notified
their objections to reservations
which they believe to be inconsist-
ent with the object and purpose of
the Convention

It is Important that attention
continue to be focused on the
reservations 1ssue, to encourage the
withdrawal or imrtation of existing
reservations and to deter new states
parties from making broad, sweep-
ing reservations

States Parties should be urged
to reconsider their reservations with
a view to withdrawing them as soon
as possible States should also
continue to make objections to
reservations which they consider to
be incompatible with the object and
purpose of the Convention

CEDAW’s Agenda

CEDAW's work to date has
consisted largely of the examination
of individual reports of states parties
and the adoption of a number of
recommendations dealing with fairly

2

general matters There 1s now a
need for CEDAW to undertake a
more ambrtious agenda and to
synthesize the experience it has
ganed in a manner which will assist
states parties in therr implementa-
tion of the Convention The Human
Rights Committee has done this by
formulating general comments on
the provisions of the ICCPR, CERD
has done this by preparing detailed
studies of indvidual articles of the
Racial Discrimination Convention

Governments should encourage
CEDAW to use Iits power to make
general recommendations and
suggestions to develop a detaled
guide to the content of individual
articles of the Convention to assist
states parties in fulfilling their report-
ing and implementation obligations.

Resources Available to CEDAW

CEDAW has been experiencing
serious resources problems and
has had inadequate sesslonal and
intersessional support During its
1988 session, for example, mem-
bers of the Committee, In particular
the Rapporteur, were reduced to
doing a large amount of their own
secretanal work. As a resuit of the
inadequate support, the Committee
was unable to adopt its report at the
end of the session There are a
number of other instances in which
CEDAW has been unable to obtain
a level of servicing which some of
the other committees seem to be
able to take for granted

Although the human rights activi-
ties of the United Nations have
suffered serious financial cutbacks,
there Is a strong perception among
the members of the Committee that
CEDAW Is being treated as the poor
cousin of the human rights treaty
bodies. It is difficult to determine the
level of financial and human re-
sources being made available to

-



each of the supervisory bodies
funded completely from the UN
budget, as budget figures are not
broken down in this way Sucha

detalled comparison is necessary
before any convincing assessment

of inequitable treatment of CEDAW
can be made

Governments should call on the
Secretanat to provide a detalled
breakdown of the relative workioads
and the human and financial re-
sources actually made available to
each of the treaty supervisory
bodies to ensure that CEDAW is not
being treated inequitably At the
same time, they should insist that all
the treaty bodies should be provid-
ed with adequate resources to carry
out their duties efficiently and effec-

tively

Request for an Extended Session
in 1989

The Convention provides that
normally CEDAW shall meet for a
penod of two weeks CEDAW
requested and was granted an
addtional four days of meetings for
its 1988 session "on an exceptional
basis® As of March 1988, CEDAW
had receved a total of 21 reports
which it had not yet had time to
consider In order to clear most of
that backlog, it has requested an
additional week of meeting time for
its 1989 session, also on an excep-
tional basis

CEDAW’s use of its time while
considering reports has been rela-
tively efficient It spends an average
of about six hours on each intial
report it considers, the two second
periodic reports it has considered
were dealt with in approximately
three hours By comparison, the
Human Rights Committee spends
approximately twelve hours on each
report it considers

An extended session in 1989 will
help to alleviate CEDAW’s current
backlog, but it is clear that this is
not a long-term solution and that
other measures need to be adopted
to expedite the work of the Commit-
tee These could include the estab-
lishment of a pre-sessional working
group, to do some of the work that
CEDAW's two sesstonal working
groups now perform, the Human
Rights Committee has made use of
pre-sessional working groups, and
the Economic, Social and Cuitural
Committee has proposed that it be
permitted to establish one Another
possibity would be to encourage
the Committee to develop the role
of Committee members between
sessions by assigning members
particular tasks on which they
would report back to the Committee
at the next session

Governments should support
CEDAW's request for additional
meeting time at its 1989 session
and should encourage CEDAW to
explore further ways of expediting
its work dunng its sessions

Relations with Specialized Agen-
cies

The UN'’s specialized agencies
have played a very limited role in
the work of the Committee so far
They are entitled to be represented
at the consideration of implementa-
tion of provisions of the Convention
relevant to their activities, and the
Committee has the power to invite
them to submit reports on the
implementation of the Convention 1n
areas falling within the scope of
their activities

CEDAW has issued general invi-
tations to the specialized agencies
on a number of occasions The re-
sponse has been disappointing
WHO, UNICEF and FAQ have
provided relatively Ittle material, all
of it general UNESCO has provided
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more, also of a general nature and
not focused specffically on the
posttion in countnes whose reports
were considered by the Committee
Only the ILO has provided any
country-specific information, al-
though various members of the
Committee have expressed dissatis-
faction with the usefulness of even
this information

The meaningful participation of
the specialized agencies in the work
of CEDAW is extremely important
In many cases they have the infor-
mation necessary to supplement
incomplete or inadequate reports
submitted by states parties Fur-
thermore, their expertise can be of
considerable assistance to the
Committee in its endeavours to set
standards by which progress in the
implementation of the Convention
can be measured, particularly in the
area of social and economic rights

Governments should urge the
specialized agencies to participate
more fully in the work of the Com-
mittee by supplying detailed coun-
try-specific information to the
Committee and contnbuting to s
standard-setting work

Study of Islamic Laws and Prac-
tices Requested by CEDAW

At its 1987 session, after having
examined reports from a number of
Islamic states, the Committee
adopted a decision requesting the
United Nations system as a whole
and the specialized agencies in
particular “to promote or undertake
studies on the status of women
under Islamic laws and customs
and in particular on the status and
equality of women in the family on
issues such as marmiage, divorce,
custody and property rights and
their participation in public life of the

society, taking into consideration
the pninciple of El ljahad in Islam"



When the 1987 report of CEDAW
was considered in the Economic
and Social Council and the Third
Commuttee, this request encoun-
tered a hostile response froma
number of (mainly Islamic) states
who attacked the decislon, accus-
ing the Commiittee and its members
of being ignorant of and hostile to
Islam and of having exceeded their
powers in making a "decision” of
this sort. Subsequently, the General
Assembly decided that no action be
taken on that request and requested
the Committee to review that deci-
sion, In light of the views expressed
at ECOSOC and in the Third
Committee

At its 1988 session, the Commat-
« tee adopted a statement which
sought to explain and justify ts
1987 decision While disclaiming
any intention to cnticize any religion
or state, the Committee pointed out
that the reports and replies of some
states parties had referred directly
or indirectly to Islamic religion, tradi-
tions and customs as a source of or
influence on laws relating to the
status of women Accordingly, it
had considered that a general study
of this sort would be useful to the
members of the Committee, who
were not experts in Islamic law and
cuiture, in carrying out their duties
under the Convention This state-
ment was once again the subject of
attack at the 1988 session of
ECOSOC

In response to the charge that
the Committee has been singling
out Islam for attack, it is important
to note that members of the Com-
mittee have reguiarly asked ques-
tions of state representatives pre-
senting reports about the impact
that religion has on the position of
women in their countnes, that
concern has not been confined to
Islamic countnes Furthermore, only
Islamic states parties have included
in their reservations specific refer-

ences to religion as a source of
Iimnations on the obligations they
have assumed under the Conven-
tion For the Committee to know the
extent to which these broadly
worded reservations limt states
parties’ obligations, they need to
have detailed information about the
ways in which women'’s status is
affected by different Islamic laws
and practices

A particularly important aspect of
the controversy Is that the attacks
on the Committee represent a threat
to its independent status as an
expert treaty body It is important
that the Committee be able to set its
own agenda within the framework of
the Convention and that it be given
the support necessary to carry out
its assigned duties

Governments shouid reassert
their support for the work of the
Committee and reaffirm its inde-

pendent status as an expert body
established by treaty

L& B
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Afghanistan

A Publication of the International League for Human Rights
432 Park Avenue South, New York, NY 10016 Tel. (212)-684-1221

Background

By the time the 43rd UN General
Assembly (“the GA") takes up the
question of human nghts violations
in Afghanistan In November 1988,
the announced Soviet withdrawal of
its troops will have been underway
for some six months This develop-
ment will undoubtedly influence the
GA’s attitude toward the continu-
ance of the topic on its agenda in
1988 and beyond

Governments faced this problem
n a less direct fashion when the
issue came up at the 42nd Assem-
bly and the subsequent 1988 ses-
sion of the Commussion on Human
Rights (“the Commusslon®) They
concluded, however, that the matter
of foreign troops and the self-
determination question were distinct
from the internal human nights situa-
tion in Afghanistan which required
continued scrutiny

The 43rd Assembly will hear an
intenm report from the Special
Rapporteur on Afghanistan, Dr
Felx Ermacora of Austnia, which will
be based on a visit to parts of
Afghanistan as well as to Pakistan
Professor Ermacora’s report will be
a key element in determining the
shape of the 43rd GA’s resolution

During the past year, the Special
Rapporteur already acknowledged
some improvements in the human
nghts situation in government-con-
trolled areas since the "national
reconciliation policy” was begun in

early 1987 but cited "serious con-
traventions of humantarian law and
human nghts® in combat areas He
noted a decline in the number of
political prisoners, though many are
still imprisoned without due process
of law He cited no new reports of
torture in the six months prior to his
report — a point contradicted by
evidence from some human nights
organtzations

Some have criticized Professor
Ermacora’s 1987 and 1988 reports,
claiming that he 1s moderating his
findings now that the government of
Afghanistan has permitted him to
visit the country Still, in desenbing
combat areas, he detailed extraju-
dicial executions and other hormify-
ing ncidents

In 1987, the GA adopted a reso-
lution, introduced by Belgium, by a
vote of 94 to 22 with 31 abstentions
It welcomed the Afghan govemn-
ment's cooperation with the Special
Rapporteur but expressed "deep
distress and continuing alarm” at
the wiolations descnbed by Mr
Ermacora, including continued
violations of the right to life, iberty
and secunty of the person, as well
as the rights to freedom of expres-
sion, assembly, movement, and
association, and expressed varying
degrees of concem over detentions
without due process, indiscniminate
bombing of the civilian population ,
and the impediments to parents
providing religious instruction to
their children (A/Res/42/135)
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At the Commission on Human
Rights, in March 1988, both the
Western countnes and the Eastern
bloc nations presented competing
resolutions on the Afghan sttuation
The West saw in Professor Ermaco-
ra’s report a devastated country,
with booby-trapped toys still
dropped for children in combat
areas and other human rights
abuses, the Eastern bloc primanly
saw the improvements. The
Commission decided not to take
action on the Soviet proposal and
then, with strong Third World sup-
port, approved a Western draft that
had been prepared before Secre-
tary Gorbachev's February an-
nouncement of the intention to
withdraw troops and which largely
mirrored the General Assembly's
resolution in December 1987

The Commission’s resolution
welcomed the official co-operation
that enabled the Rapporteur to
conduct his inveshgation in Afghan-
istan and noted his opinion that the
human nghts stuation in certain
areas had improved Like the
Assembly, it also expressed "deep
distress and continuing alarm”® over
essentally the same list of rights as
cited by the Assembly It also ac-
knowledged a reduction in the
number of pomtical pnsoners and
the release of some pnsonersas a
result of imited amnesties

There was also action by the
Commission (and General Assem-
bly) over the situation in Afghani-
stan related to the denal of the nght



to self-determination due to "out-
side” intervention It called fora
political settlement, the immediate
withdrawal of foreign troops and full
respect for the independence of
Afghanistan and strict observance
of the principle of non-intervention
and non-interference, and it af-
firmed the right of the Afghan refu-
gees to return to their homes in
safety and honor The Commission
requested the Secretary-General to
continue his efforts with a view to
promoting a political solution, in
accordance with the provisions of
relevant, similar General Assembly
resolutions

The situation at the 43rd Assem-
bly will be more complicated With
the withdrawal of Soviet troops,
some of the reason for Third World
countries agreeing to vote and criti-
cize Afghanistan will evaporate But
the human nights srtuation s not
simply affected by the question of
foreign troops, there are internal
factors denying many fundamental
nghts Key to GA action will be the
Ermacora report It can be anticl-
pated that a major effort will be
made to include some reference In
the resolution to the abuses com-
mitted by the vanous Afghan guerri-
la forces - and to denunclation of
same

Major Concerns on the Afghan
Human Rights Situation

Concerns prior to the Geneva Ac-
cords

A. On the conduct of warfare

1 Indiscnminate bombing of popu-
lated areas

2 Reprisals against the civilian
population, Including summary
executions

3 Indiscnminate use of anti-per-
sonnel mines

4 Forbidden chemical weapons?

(Evidence unclear )

5 Execution, torture, and mistreat-
ment of prisoners

6 Non-recognition of prisoners of
war, lack of access of International
Committee of the Red Cross

B In government-controlled areas

1 Total government control of polit-
ical activities, press, culture, sacial
organizations, no cvil liberties

2 Arbitrary mass arrests

3 Systematic torture of detainees
as a standard administrative proce-
dure

4 Extremely poor prison conditions
5 Lack of judicial safeguards

6 Executions without appeal

C Refugees

1 Attacks on refugees

2 Policies to create refugees
3 Conditions of refugees and
refugee registration

Changes resulting from Geneva
Accords and related developments

A. On the conduct of warfare

1 Less bombing of some areas of

countryside

2 Better ICRC access to Kabul

3 Warfor cities shelling of Kabul
by some anti-government forces,
bombing of towns captured by anti-
government forces

B In government-controlled areas

1 Formation of new government.
2 Statements of greater toleration
for pluralism Legal framework for
"muilti-party” system

3 Arrests more selective

4 Releases of prisoners, forcible
transfer to army

C Refugees

1 Need to remove anti-personnel
mines

2 Need an amnesty guarantee

3 Modalities of aid for repatriation
Need to assure that no oneis
denfed humanitanan aid because of
political affiiation

4 Need guarantee of voluntary and
unimpeded repatriation

* & &
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UN Human Rights Treaties

The standards of the Universal
Declaration were given binding form
in the two overarching human nghts
treaties adopted in 1966 the Inter-
national Covenant on Cvil and Polit-
ical Rights and the International
Covenant on Economic, Social, and
Cuitural Rights These Covenants,
along with several other human
nghts treaties adopted by the UN
(addressing racial discrimination,
gender discnmination, and torture)
are overseen by specialized expert
committees charged with monitor-
ing compliance These committees
examine reports officially submitted
by the countnes that become party
to the treaties Committee members
raise questions with the country’s
representatives and, in this way,
countries that would otherwise
escape UN scrutiny of therr human
nghts records come under formal
review in public sessions at penodic
intervals

More than haif the members of
the UN are party to the two cove-
nants, with still more states signato-
ry to the race and/or gender dis-
crnimination treaties By this status,
they agree to ensure the guararntees
in the Civil and Political Rights
Covenant and to work to achieve
those in the Economic and Social
Rights Covenant However, with five
such treaty monitonng committees
in operation, each with different
reporting requirements, nghts
provisions and definitions, many
states parties have begun to com-

piain about what they perceive as
the burden of reporting in a timely
and efficient fashion Moreover, as
reports are severely overdue for
many of the treaty committees, and
the committées’ paces create a
backlog of existing reports, ques-
tions have been raised about
whether to continue the existing
program or seek some alterations.

The 42nd UN General Assembly
("the GA"), while recognizing the
importance of effective reporting to
the treaty bodies, expressed con-
cern over the "worsening backlog of
reports®, the "delays" in their review,
and acknowledged that the problem
would become still more onerous
Pointing positively to the modified
reporting requirements adopted by
the states parties to the racial dis-
cnmination convention (ICERD") -
the oldest of the group and the one
with the shortest ime between
reports (2 years),~ the GA asked
the Secretary General to raise these
matters at an October 1988 coordi-
nating meeting of the persons chair-
ing the treaty committees. it asked
that the agenda include prospects
for
- consolidating reporting guidelines
for more concise reports,

— developing possible projects for
technical advisory services in this
area, and

- exploring “ways of expediting
consideration of reports, such as
by time imits, avoiding duplica-
tion in questioning, requesting
supplementary written material and
encouraging . succinct [reports] *
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The GA encouraged states par-
ties to vanous treaties and relevant
UN bodies to consider other ways
to streamline and improve reporting
procedures

At its March 1988 session, the
Commission on Human Rights (‘the
Commission®) appealed strongly to
all states that had not yet become
parties to the international Cove-
nants on Economic, Social and
Cuiltural Rights and on Civil and
Poltical Rights to do so, as well as
to consider acceding to the Option-
al Protocol to the Civil and Polrtical
Covenant, so that those instruments
would acquire genuine universality
It nvited the Secretary-General to
intensify systematic efforts to
encourage states to become parties
to the Covenants and, through the
program of advisory services in
human nghts, to provide technical
assistance to states that are not
parties to the Covenants, with a
view to assisting them to ratify
them It recommended that states
parties penodically review any
reservations made on the provisions
of the Covenants to ascertain
whether they should be maintained

The Commissicn also "recog-
nized" the important role of the
Human Rights Committee and
welcomed its continuing efforts
towards uniform standards in the
implementation of the Civil and
Palitical Covenant, encouraged the
Committee on Economic, Social
and Cultural Rights to strive towards
the application of universally recog-



nized crtena in the implementation
of the Covenant, and requested the
Secretary-General to consider
ways, within existing resources, to
assist states parties to the Cove-
nants in prepanng their reports

With regard to the elaboration of
a second optional protocol to the
International Covenant on Civil and
Poltical Rights aimed at the aboli-
tion of the death penalty, the Com-
mission decided to consider the
idea of elaborating such a protocol
at ts next session and asked the
Secretary-General to inform the GA
of the present decision

On the matter of financing the
human rights treaty supervisory
bodies, the Commission adopted a
resolution on the human nghts of all
persons subjected to any form of
detention or impnsonment, the
status of the Convention against
Torture and Other Cruel, Inhuman
or Degrading Treatment or Punish-
ment, and the status of the Interna-
tional Covenants on Human Rights
It noted that different methods
apphed to the distnbution among
states parties of expenses incurred
for the implementation machinery
under the various international
human nghts instruments, recom-
mended to the Economic and
Social Council that it give the matter
due attention, and asked the Secre-
tary-General to prepare a concise
overview of the various methods
apphed under different human rights
instruments as regards their finan-
cial implications for consideration
by the Council at its next session
This overview was submitted to the
Council at its spnng 1988 session

The Committees are independ-
ent bodies that happen to report to
the Assembly However, budgetary
and other limitations and advice are
given by the General Assembly
because the UN initially drafted and
approved the treaties and, in most

instances, pays for the senicing of
the Committee meetings and relat-
ed matters The different treaties
have differing provisions for the
supervisory committees for the
Human Rights Committee, the
Economic and Social Committee
and the Committee 6n the Elimina-
tion of All Forms of Discrimination
Against Women ("CEDAW"), the UN
pays all expenses For the
Committee on the Elimination of All
Forms of Racial Discnmination
("*CERD"), the states parties pay for
Committee members’ travel and
lodging expenses, while the UN
pays for all servicing and staff back-
up And for the Torture Convention,
the states parties are obliged to pay
for everything The Rights of the
Child Convention has not decided

this matter, but is waverning between

the UN paying all and the states
paying all, with the US, West
Germany, and the UK pressing for
the latter

Because of the importance of
these treaties as legally binding
instruments that bning the provi-
sions of the Universal Declaration
into binding elements of interna-
tional law, the Assembly’s decision

to encourage changes in the report-

ing procedures - the only imple-
mentational mechanism universally
in effect for State Parties to these
instruments — ments the closest
review and scrutiny

The Convention Against Torture

The Torture Convention came
into force only in June 1987, but the
Committee Against Torture ("CAT")
was apparently bom in dire straits
Lack of funds from states parties
which are required to pay all costs
associated with the Committee
including the Secretariat’s back-up
servicing of the Committee, led to a
Secretariat decision to permit the
Committee to meet only for five
days in 1988 instead of three weeks
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This was not enough time to con-
sider anything but general Commat-
tee procedures

Another major financial issue
conceming the Convention has
been raised by actions of the
German Democratic Republic The
main function of CAT 1s presumably
to examine reports from states
parties Articie 20 of the Conven-
tion, however, permits certain
action by the Committee when it
*recelves reliable infformation which
appears to it to contain well-
founded indications that torture is
being systematically practised in the
termtory of a State Party * Under
Article 28, a State may declare that
it does not accept this jurisdiction of
the Committee On the other hand,
Article 21 of the Convention permits
interstate complaints and Article 22
permits states to accept the compe-
tence of the Committee to receive
and consider communications from
or on behalf of ndmduals subject to
its junsdiction who claim to be
victims of a violation by a State
Party of the provisions of the
Convention The German Demo-
cratic Republic, which has made the
reservation under Article 28 and
dechined to accept the Committee's
competence under Articles 21 and
22, has taken further action that
complicates the financial picture

In September 1987, the GDR
made a declaration “that it will bear
its share only of those expenses in
accordance with Article 17, para-
graph 7 and Article 18, paragraph 5
of the Convention ansing from activ-
ities within the competence of the
Committee as recognized by the
GDR (emphasis added) * This
would preclude payment for
Committee expenses conceming
individual or state complaints
against other states, it would mean
supporting only the review of coun-
try reports. It is very doubtful
whether it is lawful to pick and



”*

-

choose what is to be paid for in this
way In any case, such reservations
would clearly have the effect of nulli-
fying the Convention’s--and the
Committee’s—effective functioning

States Parties in the "West Euro-
pean and Other" Group (WEOG)
reportedly made an informal de-
marche on the GDR, opposing any
such unilateral finantial action
Addtionally, when some Western
representatives voiced concems
about the GDR’s reservation at the
first meeting of states parties, they
were assured by the GDR delegate
that the GDR would bear tts finan-
cial share of all Committee activi-
ties To date, however, the GDR
declaration has not been withdrawn
And only France has made a formal
protest against the GDR’s declara-
tion under the treaty tself Govern:
ments should be encouraged to
protest indnvidually and continue to
raise this matter in order to protect
the Convention from being under-
mined by réservations such as that
of the GDR

Addmonally, because so [ittle
was accomplished due to the
Secretary-General's decision to
permit CAT to meet for only a
shortened 5day session in 1988,
the Committee formally asked the
Secretary-General to review re-
source projections and consider
possibilities of convening a second
meeting in 1988 This makes it the
third of five major treaty committees
to make a special request related to
its meeting schedule and funding
constraints

The International Covenant on
Ciwil and Political Rights

The Human Rights Committee is
the supervisory mechanism for the
international Covenant on Civil and
Political Rights, the omnibus treaty
in this area Its members include
many distinguished legal experts,

and it 1s widely considered the
strongest of the treaty supervisory
committees in the UN system
Under the Covenant, it reviews
country reports on comphance with
the treaty and also considers indi-
vidual cases brought under the
Optional Protocol procedure, to
which more than a third of the
states parties have subscribed

Expenses of the Committee are
paid by the general United Nations
budget, which has the obvious
advantage of assuring some
measure of continuity in its meeting
schedule and performance of its
mandate With this formula, a few
states parties cannot easiy bring to
a halt the entire supervisory Com-
mittee procedure However, this
does make the Committee depend-
ent entirely on the "good financial
health" of the UN and the budget of
the arganization's human nghts
dvision Since decisions on budget
and staffing are normally made by
vanous persons external to the
Committee, such arrangements can
raise and indeed have raised prob-
lems for the independence of the

treaty body

These problems were highlighted
dunng the 1986 UN financial crisis,
when the Committee was asked to
cut back its operation dramatically
The Secretary General asked the
GA to request the Committee to
defer (read cancel) a meeting,
move its New York meeting — one
of the few human nights actvities
still permitted at headquarters ~ to
Geneva in the future, cancel
summary records of its review of
country reports on compliance, and
carry out related cost-cutting

The Human Rights Committee
members were uncomfortable with
this Not a subsidiary organ of the
United Nations, since the Commit-
tee was set up under a separate
treaty, and anxious to maintain its
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own integnty, it nevertheless re-
quires the support of the United
Nations to function at all Thus,
when the United Nations suffers, the
Committee suffers But its mem-
bers believed it should determine
what kind of austerty measures it
should take to discharge its respon:
sibilhes under the Covenant This,
after all, Is what "independence"” of
the treaty committee 1s all about

Like other similar UN bodies, the
Committee had never before been
confronted with any budgetary
question, now the members were
asked to agree to cost savings that
affected many basic services with-
out any real figures or options
before them They agreed that in
the future summary record cover-
age would be reduced from three to
two weeks per session The Com-
mittee has since scheduled all
country reports dunng those weeks.

Thée matter of summary records
flustrates some of the problems of
leaving all financial decisions to the
general UN budget Most Commit-
tee members have long felt that
summary records are essential as
they best convey the Committee's
give and take during its most critical
activity reviewing the country
reports. But the Secretariat has
seen matters otherwise according
to the Controller, summary records
are paid for from the conference

- servicing budget—-not the human

rights program budget. They are, in
short, not "substantive program
outputs®—in contrast, for example,
to the Committee’s annual report to
the General Assembly Thus, the
UN's financial managers have
argued, summary records can be
eliminated without reducing the
Committee’s "substantive” program

Because of their status as mem-
bers of an independent body,
however, Human Rights Committee
members have worked out a



number of creative compromises,
like that on summary records, to
essential to their specialized treaty-
supervisory work are maintained in
some degree, even duning a penod
of austerty

Thé Committee, like Gther treaty
bodies, requires penodic reports
from states parties Like other

supervisory committees, the Human.

Rights Committee is faced with a
backiog and will be considering
ways to improve the situation

Convention on the Elimination of
Racial Discrimination (ICERD)

The ICERD and CERD are dis-
cussed in /n Brief Number 5

Internat’l Convention on Econom-
ic, Social and Cultural Rights

The Economic and Social Rights
Convention will be covered Ina
subsequent /n Brief

Convention on the Elimination of
Discrimination Against Women

The status of the Convention on
the Elimination of afl Forms of Dis-
cnmination against Women 1s
discussed n IN Brief Number 2
There is also a budgetary issue that
will anse In 1987, CEDAW asked
the Assembly to approve an addi-
tional week of meetings so it could
make its way through some of the
enormous backiog of reports before
it This was approved as an excep-
tional measure CEDAW members
nonetheless bristled over criticism
that they worked too slow and
reviewed country reports.in too
much detail — in companson to
members of other treaty commit-
tees Now, CEDAW has again asked
the Assembly to approve an addi-
tional week of meetings — but the
argument that this is an exceptional
measure will probably gamer littie

sympathy this year, especially when
combined with cnticism of the
Committee’s decision to encourage
studies on women under Islam

Issues to include in 1988 GA
resolutions on the treaties

- Reference to maintaining the
independence of the treaties and
their committees is a key tem in
each resolution

— Finances Importanceé of the ques-
tion "who pays" ~ problems with the
CERD and the Torture Convention =
should be treated sympathetically;
but try to avoid the issue of re=
opening the conventions or "bend-
ing" the terms of the treaties

- Reporting The adwvisability of
common reports for all treaty
bodies should be resisted; each
instrument has its own provisions
and requirements It wouid be better
to tinker with less significant altera-
tions, such as changing the report-
Ing cycles

- Reservations to the Conventions
Are these effectively negating the
purpose of the treaties? What
should/could be done? States
should object ta reservations that
alter the meaming and purpose of
the treaty

= Close attention should be paid to
results of the October 1988 meeting
of heads of the 5 treaty committees,
even though their report Is not due
at the 43rd GA. Continued co-
operation should be encouraged

— Membership of the Committees
ments careful attention by each
State Party

- Provision of advisory services
regarding preparation of reports
should be encouraged, but should
address the quality of the advisory
services actually supplied
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- Encouragement of public dissem-
ination and translation of instru-
ments might be accompanied by a
rough goal - such as 100 lan-
guages In two years — and encour-
agement of individual experts to
oversee progress.

— GA might wish to call for evalua-
tion of the advisory services pro-
gram in connection with the treaty
resolutions

— Greater cooperation with UN

specialized agencies should be en-
couraged in the review of reports.

— Expansion of indvidual complaint
procedures should be welcomed
Countries should be urged to
accede to optional provisions

— An effort should be made to refer
1o the enhanced role 6f NGOs in
providing information to members
of the treaty committees, as envis-
aged by the Economic and Social
Committee and, to a lesser extent,
the Comimittee Against Torture
Urge an expanded NGO role

*hE

This In Bnef was prepared by
Felice Gaer of the International
League for Human Rights

The International League for
Human Rights, founded in 1942,
works to end torture, disappear-
ances, religious intolerance, cen-
sorship and other human rights
abuses It Is a private, non-govern-
mental human nghts group that has
consuitative status with the United
Nations, whére it ofter speaks out
against human rights violations by
member states. As a matter of prin-
ciple, the League accepts no fund-
ing from any govemment or inter-
governmental body The Chairman
of the League is Jerome J She-
stack
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International Convention:
on the Elimination: of All Forms of
Racial Discrimination ("ICERD")

The-following pages provide
background and recommendations
relevant to the 43rd UN General
Assembly’s consideration of the
report of the Committee on the
Elmination of All Forms of Racial
Discnmunation ("CERD" or “the
Commuttee”) which is the superviso-
ry committee for ICERD CERD has
asked the GA to authonze the
Secretary-General to provide
temporary financial assistance to
the Committee from the regular UN
budget to enable it to continue its
work dunngthe financial cnsis
which lhas caused repeated cancel-
lation of CERD sessions

Background

Like other‘human nghts treaties,
the International Convention on the
Elimination of All Forms of Racial
Discnmination (JCERD) bnngs into
international law many essential
provisions of the Universal Declara-
tion on Human Rights With some
129 states parties, ICERD has more
countnes under its review and
implementational procedures than
any other human nghts convention

ICERD, adopted in 1965, and in
force since 1969, requires that
governments ensure various rights
to cttizens free from “racial discnmi-
nation" (defined as being any dis-
tinction, exclusion, restniction, or

preference based on race, color,
descent, or national or ethnic origin
which has the purpose or effect of
nullifying or impairing the recogni-
tion.and epjoyment of certain
human mghtsm :an equal footing)

Article 5 of ICERD requires that a
long dist of basic cvil and:-poltical
rights be specifically ensured' In
jpractice;sthe supervisory commat-
tee, CERB; has asked 'states parties
to descnbe how these listed nghts
are ensured to all ctizens (without
reference to-discriminatory applica-
tion) Govemments have customar-

lly accepted this and respondito

such questioning when CERD
members.nquire specifically For
this reason, the Committee’s re-
views of states parties’ reports have
often addressed a wide range of
basic civil and political nghts.issues
as well as matters of discnmination

ICERD s the pnncipal interna-
tional treaty that addresses discnm-
inatton on account of race The
prohibition against racial discnmina-
tion 1s a central-one It is noted
specifically in the UN Charter itself,
in Article 2 and again later Thereis
a universal consensus that the
prohibrtion on race discrimination in
fact 1s a customary norm

The key aspect of the superviso-
ry process of the imternational
human nghts treaties Is the estab-
lishment of committees of experts
who receive and review reports
from the signatory nations regard-
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ing their compliance withithe
treaties, bothun: Ieglslatlon"and
practice Mdmonallyuunder op-
tional provisions‘of ICERD, states
parties may.agree; mupenn'it‘:elther
1merstale"orqi@diy,3dualrcmnplaims to
be hwrdﬂbynthehCommMee

CERD has- been 10 exlstg_,nce
since the treaty entered I|ntt::*i‘orc:e in
1969t 1s-an 1independentribody
under the ICERD and.reportsuoﬁthe
qualr»Assembly CERB)s; sched
uled to meet twice annuaily for three
weeks-each sessmn. Hnwgver “this
schedule:has-been threatened by
the combined:effect-of the WN!
financial crisis and the requirement

that states parties themselves pay

for CERD’s expenses
CERD’s Penlous Finances

The ICERD contains cost:sharing

provisions, with-states.parties

paying forihe traveliandiexpenses
of the Committee:, onithe Elimination
of Racial Dlscnmmatlon“ﬂndime UN
payingthe rest’ This:anangegpent
and the UN's financial.cnsisihave
caused severe problems; rai“s’m’g’
questions about.the Commlttee 'S
ability to opelatessucoassﬁnlyfim the
future and about the:viabilty-of the
treaty tself

Since 1988,
payment of:asse: ; %haE S
cancellation and,wnaﬂmem?{of'
CERD moetings#and mmedw-
sion of its sessionerom wbstantlve
matters to fiscal: pmhlems. -
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Over the years, many states par-
ties have not paid their quite
modest assessed contnbutions for
CERD ‘Until 1985, the UN General
Fund was able'to fill the gap pend-
ing receipt of the arrears But with
the UN's financial cnisis in 1386, this
practice came to an end At their
tenth’ meeting in January 1986,
states parties took measures to
reduce travel expenses of Commit-
tee members, appealed for help
from the Secretary-General, and
asked states parties to pay what
they owed

Some responses were forthcom-
ing, but by mid-June, the shortfall of
states parties’ obligations, consid-
ered together with the overall fiscal
UNycnisis; was sufficient to require

‘*deférment” of CERD'’s August.1986
session Various urgent appeals
overthe course of the.next year
reduced the arrears from $262,611
(on June 16, 1986) to $159,319 (as
of July 31, 1887) Even this was not
enough to convene the meeting
However, the Secretary-General
again advanced funds from the UN
General Fund for the March 1987
meeting and later made possible a
one-week session in August

At the shortened session,
Committee members quened
whether the outstanding financial
debt was the real source of the
problems it faced in meeting and
noted that some countnes were
delinquent not only in payment, but
also In reporting

‘By September 30, 1987, the
shortfall was reduced to $151,623
and in. August 1988, to $149,834

A close examination of outstand-
ing assessments and overdue
country reports revealed that as of
1987 all outstanding assessments,
save one, were owed Dy Third
World countnes, No "Westem® or
“Eastern” bloc state party, except

Romania, owed money to CERD as
of July 31, 1987 In 1988, however,
two Westem states, Canada and
Luxembourg, fell into arrears

Moreover, as of August 1988, no
country owes more than $10,169
(Bolvia), most owed dramatically
less In 1987 20 of the 55 countnes
In arrears accounted-for almost 75%
of the cash shortfall, 1n 1988, 18 of
the 61 countnies continued to
accountfor 75%

And, contrary to speculation at
the General Assembly and among
some CERD-members; there Is no
clear-cut correlation between finan-
cial delinquency and reporting
delinquency Many - but by no

* means all —of the countnes most

delinquent in reporting also fall n
the top twenty-countnes in financial
arrears. But of the nine who owed'
the most in 1987, three wereup to
date on their reporting, four owed
only one report, and only two —
Burundi and Sierra Leone — owed a
large number of back reports (three
and six respectively) Of the nine n

'greatest financial arrears'in 1988,

Sierra Leone alone owed seven
reports, among the others, only
Burkina Faso owed more than one
If one looks at the next ten coun-
tnes in financial arrears, however,
more than half owed three or more
reports in 1987

In 1988, Burundi, Libya, and
Niger -—-all of which owed several
reports and were among those
owing the largest outstanding
sums— submitted'the reports Of the
three, only Niger-paid any portion of
its financial arrears=Several ofthe
countries that owe the most reports
to CERD are up-to-date on their
payments Finally, among the
twelve countries'with:greatest ar-
rears to the‘entire United Nations
budget, it will come as no surprise
that five are also in arrears to CERD

Because of these financial prob-
lems, the Commnttee’s continued
functioning s in severe jeopardy

In 1988, CERD was able to meet
only once, in August, for'a reduced

two-week session Discussing

finances, and the problems thev

present to the Committee’'s.al  ;to

‘conduct its work under the.conven-

tion, CERD adopted a decision
appealing to the 43rd General
Assembly to authorize the Secre-
tary-General to temporarily ensure
financing of Committee expenses
from the UN’s regular budget
CERD seeks to be able to continue
to meet “until a more permanent
solution of the financsal difficulties
impeding the functioning:of the'
Committee is found "

This matter merits careful and
positive consideration fromithe
General Assembly Taken'in'con-
junction with the requests.from the
CEDAW for additional meeting time,
and the mammoth problems
encountered by the Committee
Against Torture, a coordinated
response on the financing of the
treaty bodies is needed from the
genuine supporters of human nghts
treaty instruments in the Assembly

These events highlight the way
even the modest cost-sharing
arrangements of CERD can affect a
supenasory committee’s ability to
maintain effective oversight of the
treaty The matter grows even more
ominous when considering the
Torture Convention, which:must pay
for even more of the.actual costs it
mcurs

Why Bother?

Some have questioned'whether
it makes any difference if,CERD
meetsless often; or perhapsinot at
all Why, they ask, should.the UN
general budget suppont a‘body set
up under a separate treaty; and



in an iformed manner about their
laws and reports of violations of the

reports and make it avallable to
Committee members, perhaps in a

T RSN TR,

intergovernmental-body The
Chairman of the L:eague/is-Jerome

treaty=when representatives-appear specializéd!library setting in Geneva J-Shestack - ° a

z :'befbsesthem

- Most*reports simply cite national

or New York Suchirformation
- should:come from:other UN special-
ized agencies and from nongov-

Addttional copres of this and
other human mghts.background

constitutionsior laws thatguarantee emmental organizations, particular- reports in the:/n Bref senes.may be

“the relvant rights and do not.
discii$s how the rights are actually
‘implemented Reports commonly
neglect to present evidence. of
nadequate guarantees or violations
of a country’s compliance with the
treaty under review

Committee members are, thus,
often without independent informa-.
tioh UN Secretanat staff officials do
mot normally provide documenta-
tion t6' committee members other
than'the matenals‘submitted by

" states parties'themselves Informa-
tionsfrom non-governmental -
sourcesus not-available from the«
UN g & Z

This means that expert members
often cannot marshal the special,
resources, laws, or informationto
enable them to query the reporting
nations in detailabout topics in’ _*
which they etther fail to live up to
the'treaty’s provisions or completely
violate them

Yet it 1s only when committee
members know the facts - that
government compliance does or

“does not fall short of treaty provi-
sions — that a committee can‘begin
to be-effective In overseeing com-
pliance Only then can they'ask
probing questions that cause the -~
govéfnments to reveal actual-cond-
tions, only then can they'bring
pressure for their correction

The most effective ways to
'change this practice follow
o ‘-Fmst. the Secretanat staff servic-
‘mg the Committee should be
encouragad to actively gather
““information refated to the country

ly those 1n consultative status with ™
the UN

Second, independent informa-
tion from nongovernmental organi-
zations (NGOs) can be made avail-
able to members of the supervisory
CERD committee This information,
presently given to CERD members

Ainformally.by NGOs, could be made
a more formal - and legitimate—
part of the review process For this
to-occur, CERD members wouid
have to agree to modify their evolv-
ing rule and practices about infor-
mation’from sources other than

* states parties to ICERD Such
consideration is long overdue and,
may-be timely, in view of positive
developments in other new treaty
bodies (the Economic and Social
Rights Committee and the Commit-
tee Against Torture),-as well as the
somewhat modified position that
the USSR has begun to evidence
regarding some of the UN'’s human

rnights procedures
L &

“This In Brief was prepared by
Felice Gaer-of the International
League for Human Rights.

The International League for

+ Human Rights, founded in. 1942,

worksto end torture, disappear-
ances; religious intolerance, cen-
sorship-and-other human rights
abuses. it 1s a private, non- -
govemgpemal human rights advo-
cacy organization that has consulta-
tive status with the United Nations,
where.tt often speaks out'against
‘human rights‘violations by member
states*As'a matter-of prnciple, the
g Intemaﬂonalﬂl’;eague accepts no
funding from any govertiment or*
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- obtained'from the League’swoffices,
. 432 Park Avenue South,'NY,:NY
10016
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Among the most important
advances in recent UN human
rights enforcement mechanisms s
the development of "thematic
procedures™-- the first of which was
the establishment in 1980 of a
Worlang Group on Enforced or
Involuntary Disappearances. By
creatively interpreting its mandate,
and providing a steady focus on
trying to prevent “disappearances”
and bning relief to the families of the
"disappeared”, the Working Group
became the first UN mechanism
that responded on an emergency
basis to feared violations

This In Brief discusses the
background, achievements, and
criticisms of the Group |t contains
recommendations for the 43rd UN
General Assembly ("the GA")

What 18 a "Disappearance"?

Rather than arresting, detaining
and bnnging to tnal dissidents or
others through normal judicial
procedures, some governments
have been known to resort to the
practice of "disappearances " Indi-
wviduals are sezed, oftan by persons
in plainclothes and either in gov-
ermnment service or protected by
government agencies, and are
never seen or heard from again The
government denies any knowledge
of the individual or any responsibili-
ty for his/her whereabouts. Often
these abductions and subsequent
killings, torture or other abuses are
camed out by well-organized "death
squads® or cther groups linked to

the miltary or government.

"Disappearances” have a perva-
sive chiling effect the victim is
eliminated and other citizens are
terrorized The government remains
unaccountable “Disappearances”
fiout all international guarantees for
personal liberty and due process
and leave relatives In a permanent
state of anxiety

UN Action Against
“Disappearances’

The modern phenomenon of
"disappearances” emerged on a
wide scale in the 1960s in Guatema-
la, but s use in Chile after the 1973
multtary coup galvanized the atten-
tion of mental organtza-
tions ("NGOs") and others to raise
the 1ssue at the UN and elsewhere
Later, widespread "disappearances”
in Argentina brought pressure for
concerted UN action

In 1978, the UN General Assem-
bly first adopted a resolution
(A/33/173), introduced by Colom-
bia, asking the Commussion on
Human Rights ("the Commission®)
to consider the matter of "disap-
pearances” and make recommen-
dations about it Due to a "lack of
time", the Commission was mactive
on this in 1979, but on February 29,
1880, following a senes of tense,
complex, and sensitive negotiations
and debate, it created the Working
Group on Enforced or involuntary
"Disappearances.” The resolution
was adopted without a vote
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The Working Group was to
conslst of five members of the
Commussion appointed by the
Chairman to serve as experts In
their ndvidual capacity The
mandate instructed the Group "to
examine questions relevant to
‘disappearances,’” to receive and
seek information from a wide range
of sources including NGOs, to
perform effectively and expedtious-
ly, to carry out its work "with discre-
tion", and to adopt working meth-
ods that would enable it “to respond
effectively” to the information
brought before it.

Initially approved for one year,
the Working Group was renewed
annually untll 1986, when its man-
date was renewed for two years
This decision, repeated in 1988,
places the Working Group within
the regular UN budget cycle, rather
than on a temporary mandate

In a resolution adopted in late
1980, the GA welcomed the new
Working Group and urged the
Commussion to continue to study
the matter and "to take any step it
may deem necessary to the pursurt
of its work on the question * Since
1980, the Assembiy has adopted a
supportive resolution annually It is
expected to do so again in 1988

Accomplishments of the
Working Group

The Working Group addresses
the problem of "disappearances” as
a worldwide practice Since 1980, it



has asked some 45 governments
throughout the world to explain
more than 15,000 cases of "disap-
pearances” Its 1987 Report reveals
that 7-8% of all cases have been
formally "clanfied” - 1 e , the details
and whereabouts of the "disap-
peared” person revealed satisfacto-
nly The Working Group states that
when cases are submitted promptly
and taken up within three months of
their occurrence, it is able to “clan-
fy" a great many more cases, - as
many as 25% When Governments
“clanfy” cases, they often acknowi-
edge the "disappeared” person to
be either in iIncommunicado deten-
tion, in regular jails, or dead But
nearly as often, they deny any
knowledge of the victim's where-
abouts

It 1s widely acknowledged that
the publicity given to cases through
the intervention of the Working
Group has clarfied some cases
and, moreover, may have prevented
many more “disappearances” from
occurmng Some governments
engage readily in dialogue with the
Working Group and provide infor-
mation on the whereabouts of the
"disappeared " A few have even
invited the Group to send a delega-
tion to the country, as did Mexico in
1982, Bolivia in 1984, Peru in 1985,
and Guatemala in 1987 At the 1988
session of the Commission on
Human Rights, Colombia, where
some 481 “disappearances" were
reported outstanding In the Group’s
1987 Report, reversed its pror criti-
cism of the Group and invited it to
examing the situation in that country
first-hand

In 1887, the Working Group
reported that it asked faurteen
governments (nine in Latin America)
to explain 1094 cases of disappear-
ances, of which 261 occurred in
1987 Since the end of the 1970s, tt
stated that the overall number of

reported "disappearances” has

declined, but the number of coun-
tnes involved has increased

Criticisms of the
Working Group

Many non-governmental organi-
zations (NGOs) have criticized the
Group for not transmitting to gov-
emments more of the cases sent to
it by victims’ families and private
organizations and for not taking
stronger action For example, the
specific cases — and names - are
neither made public nor mentioned
in the Report This tends to shield
governments, whose alleged
*disappearances” are in the main
descnbed n numenical, but anony-
mous terms

Moreover, NGOs have been
crtical of the Group’s imited ability
— or reluctance - to act when
govemments ignore its inquines or
respond with blatant les Many
NGOs would like to see the Working
Group do still more - perhaps
denounce governments or individu-
als responsible for the "disappear-
ances” and go beyond merely
determining where the victim is

NGOs have also voiced crticism
of the mandate itself the fact that
the Group ceases to be concerned
about a vichm once he or she is
located —~ regardless of conditions
of detention, whether charges will
be brought, or any other factor

For their part, governments have
criticized the Working Group for so
readily accepting cases brought by
NGOs, whom they accuse of bad
faith, political motives, etc Such
governments would prefer a more
formal procedure and himited
admussibility

Not surpnsingly, the strongest
criticisms of the Group have often

come from those countries accused
of causing new “disappearances” A
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backiash takes the form of pressure
to curtail the Group's activities,
shorten its mandate, or otherwise
imit its scope of action

in ts December 1987 Report, the
Working Group spent considerable
time responding to cniticisms le-
velled by vanous unidentified
sources Sharp criticism of the
Group's methods - particularly
from Colombia and Mexico - has
apparently now led the Working
Group for the first time to descnbe
its methodology in its Report.

A key point made by a high-level
Colombian delegation to the Group
in 1987 — and described In the
Report — was that it was "high time"
to spell out the Group’s method and
detail "unambiguous procedural
rules * Colombia advocated applica-
tion of the rules for the considera-
tion of individual cases under the
Optional Protocol of the Covenant
on Civil and Political Rights which
require that domestic remedies
must first be exhausted Further, it
wanted some recognition of the
difference between “totalitarian” and
"democratic” governments accused
of "disappearances®, and of events
that are government policy and
those that occur despite official
government policy against the
practice Finally, Colombia de-
manded that the "accusatory char-
acter” of the Working Group be
changed

Methodology

In explaining its methodology,
the Working Group expressed the
hope that it "‘will dispel existing
misunderstandings and further
enhance the dialogue it has estab-
hished with many Governments and
non-governmental organizations®

The Working Group says its

methods are specifically geared "to
assist families in determining the



fate and whereabouts of their miss-
ing refatives who, having disap-
peared, are placed outside the
protective precinct of the law the
Working Group endeavours to
establish a channel of communica-
tion between the families and the
Governments concerned " And, it
also explains, its “role ends when
the fate and whereabouts of the
missing person have been clearly
established irrespective of
whether that person is alive or dead
The Group's approach s strictly
non-accusatory It does not con-
cem ttself with the question of

determining responsibilty "

The Group states 1t does not deal
with "disappearances” in the context
of international armed conflict, nor
cases attributed to terronst or
insurgent movements fighting a
government in ts own territory

Reports on "disappearances” are
admissible from family or fnends of
the missing person, or if channeled
through representatives of the
family, governments, intergovemn-
mental organizations, humanitarian
organizations and "other reliable
sources” They must be submitted
in writing with the sender’s identity
clearly indicated and with the follow-
ing minimum elements
(a) Full name of the missing person,
(b) Date of disappearance,

(c) Place of arrest or abduction or
where the missing person was last
seen,

(d) Parties presumed to have car-
ried out the arrest or abduction or
to hold the missing person in
unacknowledged detention,

(e) Steps taken to determine the
fate or whereabouts of the missing

person

Cases deemed admissible by the
Group are transmitted to the gov-
emments. They are asked to inves-
tigate and inform the Group of the
results Urgent cases are transmit-

ted by cable, on authorization by
the Chaiman, to whom the Group
has delegated this authonty

All replies from governments on
reports of "disappearances” are
examined and summarized in the
Group'’s annual Report A statistical
summary outlines cases on each
country and the replies information
on specific cases is forwarded to
the sources of those reports who
are asked to make observations or
to provide additional details

if the reply clearly indicates the
whereabouts of the missing person
and if that information is sufficiently
definite, the Working Group consid-
ers the case clarified If there are
doubts, the source is consulted
again Depending on the resuits,
this process can continue back and
forth between both parties

The Workang Group retains
cases In ts files as long as the exact
whereabouts of the missing persons
have not been determined

Other Rebuttals of Criticism

The Working Group’s 1987
Report concluded, "Both the con-
tinued occurrence of the phenome-
non and the mounting case-load of
unresoived “disappearances” are
reasons for the Commission to give
this question its unstinting
attention®

The Working Group rejected the
government criticisms of its work
first, that the Group shouid distin-
guish between “disappearances”
under a military regime and those
under an elected government, and
second, that past situations should
be treated differently from those in
which "disappearances” still occur
Properly, the Working Group de-
clined "to enter, even implicitly, into
the intrinsic merits of any given
system of government.” In its
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axpenence, "civil government did
not imply the absence of disap-
pearances “ On the second point,
the Group felt "a distinction between
present and past regimes would
essentially detract from the need to
bring past cases to light and would
not be fair to those whose agony
over the loss of a relative or fnend
did not subside with the mere
passage of time *

As to Colombian demands for
more formal procedures, equality
and so forth, the Working Group
pointed out that it "is not a court of
law and that therefore the standards
of due process do not come into
play Nevertheless, there are basic
norms of equity, such as equality of
opportunity, below which no human
nghts machinery should descend *

Finally, the Working Group ad-
dressed the charge that it has
concentrated too heavily on "disap-
pearances” in one region of the
world —- i e, Latin America It argued
that “this is not a vald criticism"
because "the Group is entirely
dependent on cases being drawn to
tts attention”

Using Public Information and
Adwisory Services

In ts 1987 recommendations,
the Worlang Group encouraged
useful future efforts through the
proposed expanded human rights
public information programs Citing
the well-developed NGO infrastruc-
ture in many countries in which
"disappearances” are reported, the
Group cited the value of enhanced
publicity in advancing awareness of
its goals and work, and in avoiding
false expectations about what it can
achieve An increased level of
public awareness might well
remedy its problem of "geographi-
cal imbalance " The Group urged
the Commission to ask the Secre-
tary-General "to pay particular atten-



tlon to the Working Group as part of sion expressed appreciation for the

the envisaged stepping up of infor-
mation actiities in the field of
human nights *

Finally, the Group encouraged
actions through the UN adwvisory
services program ‘it has been the
Group'’s experience, that many
Governments faced with ‘disap-
pearances’ would greatly appre-
ciate assistance from the United
Nations Particularly dunng visits
by members of the Working Group,
it was found that measures, such as
training of military or police officers,
could substantially improve the
prospect of promoting and protect-
ing human rights The Working
Group has therefore leamed with
satisfaction of the establishment of
the Voluntary Fund for Advisory
Services and Technical Assistance
in the Field of Human Rights, from
which such activities may be fi-
nanced in the future *

Recent Action by the General
Assembly and Commission

In 1887, as in past years, the
GA'’s consensus resolution declared
its continuing concems about
forced or involuntary "disappear-
ances" (A/Res/42/142) and
commended the Working Group

Importantly, the GA expressed
“profound anguish® at the human
suffening of the families of the
"disappeared” and appealed to
governments to take steps to pro-
tect them from intimidation or ill-
treatment

In 1988, the Commusston on
Human Rights formally extended
the Group’s mandate for two more
years lts resolution addressed
many points cited previously and
also referred to the need to protect
families of the "disappeared *

On "methodology,” the Commis-

way the Working Group conducted
its work, noted the Report’s discus-
ston of methodology, and, as previ-
ously, reminded the Group of its
obligation to work "with discretion®,
and the need to adhere to UN
standards in handling communica-
tions

In effect, the Commission en-
dorsed the Working Group's
recommendation on publicity by
speciffically asking the Secretary-
General to consider ways to publi-
cize knowledge of the Working
Group through the Centre’s public
information program

But no mention was made in the
resolution of the favorable com-
ments in the Working Group’s
Report about new possibilities of
utiizing adwvisory services programs
to train police and miltary officials
In the debate, several governments
expressed support for this ap-
proach, but FEDEFAM, the Associa-
tion of Families of the Disappeared,
wamed about pursuing such an
approach without undertaking other
simultaneous structural reforms

The Commussion’s resolution did
not address the Group's recom-
mendation that consideration be
given to drafting a new international
human nghts instrument outlawing
"disappearances " During the
Commussion’s 1988 debate, most
countries that spoke on the issue
expressed caution about the need
for a new instrument India summed
1t up best by noting that the idea
should be encouraged only if there
was a “fair degree of certainty” that
its adoption would make it possible
to put an end to those practices Of
other countnies that addressed the
matter, only Bolivia could be char-
acterized as positive, with the USSR
courteously interested Other gov-
ermnments encouraged a focus on
enforcement of existing instru-
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ments Argentina suggested a
meeting of experts and non-
govermnmental organizations be
convened to discuss the need for a
new instrument, after which they
could advise the Commission

Recommended Action in 1888

At the 43rd session of the
General Assembly, the key Issues in
debate will probably be the meth-
odoiogy of the Working Group and
the prospects for utilizing public
information and advisory setvices to
assist the Group The Group's work
on particular countries will probably
meet with criticism by many of the
states involved

A GA resolution should again
voice strong support for the contin-
uation of the Workang Group and for
its method of work It should

~ Invite the Working Group to
continue to present to the Assembly
and the Commission suggestions
necessary for fulfilling its tasks.

It is important for the GA to
continue to defer to the expert
judgment of the Group members
and encourage their advice on new
approaches, rather than to attempt
to instruct the Group or the Com-
mission Inthe past, the GA and
Commission have given the Work-
ing Group wide latitude The
Assembly shouid continue to
support the flexible, creative, and
constructive approaches of the
Group Additionally, by continuing
to invite the Group's recommenda-
tions, the GA would lend support to
the Working Group’s responses to
the criticisms levelled at it.

~ Commend the Working Group for
the way in which it has conductad
its activities, especiafly the urgent
action procedure, and for Rs
humanitarian gpproach to help
locate the missing.
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-- Welcome the Working Group's
decision to provide information
on its methodology that clanfies
its procedures and process for
screening information.

Care should be taken, however, to
avoid any action that would imit the
Working Group’s procedures or
diminish its flexible approach to
resolving cases In the past, resolu-
tlons have referred to the need for
the Group to act "with discretion,” a
term used in its original mandate,
and have pointed to the need to
follow UN standards in handling
communications Such reminders
should not be too heavy-handed,
lest they have a chilling effect on the
Group’s handling of cases The
admussibility critena have already
been criticized by some NGOs on
the ground that they are simply too
onerous, requinng too many specif-
ic details that are difficult to obtain
in many less developed societies

— Urge governments to cooperate
more actively with the Working
Group, for example by responding
more completely to the Working
Group's inquines, by clarfying a
greater number of cases brought to
their attention, and by inviting the
Group to their country in an effort to
clarfy the fate of alleged victims

One of the most creative aspects
of the Working Group’s activities
has been its decision to go “where
the action Is” —- that Is, to travel to
countnes that have expenenced
present or past waves of "disap-
pearances” There, the Group has
met with local organizations of rela-
tives of the "disappeared” and other
human rights and humanitarian
groups, as well as government offi-
cials This should be encouraged It
not only brings information to the
Working Group, but also brings
information about the UN's work in
human rights to those struggling to

protect those nghts

The Working Group has sent
special missions to several coun-
tnies at their request The earliest
such missions were distinctly non-
judgmental in their conclusions, this
changed somewhat in the report of
the trip to Peru Continuing mis-
stons should be encouraged.

- Urge governments to protect
relatives of the "disappeared” from
continuing harrassment.

Family members who join or
form organizations for relatives of
the "disappeared” are often har-
rassed for simply demanding expia-
nations and information about their
relatives Such organzations work
to obtain the protection of the law
and the human nghts protections
governing due process, detention,
and the nght to Iife They are fre-
quent targets for repression While a
Commussion Working Group 1s
currently drafting a declaration on
the nghts of such human nghts
defenders, the families of the
"disappeared"” need the immediate
protection which can be afforded by
international attention to their plight
This need should be mentioned
specifically in the General Assem-
bly's 1988 resoluition

— Urge the Secretary General to
ensure that the Working Group has
sufficient staff and financial re-
sources, partcularly for missions to
countries with records of "disap-
psarances"” and for meetings in
other countries that are prepared o
receive them.

The UN’s overall financial crisis
has taken a severe toll on the staff-
ing of the Human Rights Centre,
indluding persons assigned to work
on the case load of the Working
Group on Disappearances That
staft once included as many as five
persons, but was reduced to three,
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and at one point, even fewer Thus,
in addion to assunng funding for
travel and meeting expenses in
various countries, there Is a need to
provide resources to back up the
Working Group

— Encourage enhanced, well-
planned and conducted public
information on the role of the
Working Group

Under Secretary-General Jan
Martenson has promised an ex-
panded public information program
concerning the UN's human
rights activities and Govemments
have in principle endorsed this
concept. Little is planned on “disap-
pearances” now other than a glossy
bookiet on the topic meant for wide
distnbution. The Worlang Group has
commented on the ways enhanced
public information might encourage
more cases to be brought to it from
a wider range of countnies In view
of the Group's practice of travelling
to countries where "disappear-
ances” are alleged, more creative
use of the public information pro-
gram should be encouraged For
example, effective use of radio and
television programming could
produce substantial results.

-- Encourage non-govermnmental
organzations of the “disappeared”
and others throughout the world to
transmit cases to the Working
Group.

There 1s a continuing value In
endorsing and thereby legitimizing
the participation of NGOs and indi-
viduals in Working Group activities

- Reserve options for the time
being on utiitzing the advisory
services program.

It is important to ensure that
conditions to safeguard the effec-
tiveness of any such program are
clearly spelled out and meet rele-



vant human nghts standards Addi-
tionally, there is a danger that too
great an emphasis on advisory
services actnvities may prompt the
Working Group to emphasize its
diplomatic, consensus-building role
to the detriment of its fact-finding
activities Care must be taken to
ensure this does not occur

Further recommendations con-
ceming the advisory setvices pro-
gram are discussed in /n Brief,
Number 7

* o W

This In Brief was prepared by
Felice Gaer of the International
League for Human Rights

The International League for
Human Rights, founded in 1942,
works to end torture, "disappear-
ances", religious intolerance, cen-
sorship and other human nghts
abuses It s a private, non-govern-
mental human nghts advocacy
organization that has consuitative
status with the United Nations,
where 1t often speaks out against
human rights violations by member
states As a matter of pnnciple, the
Iinternational League accepts no
funding from any government or
intergovernmental body The
Chairman of the League i1s Jerome
J Shestack

Addttional copies of this and
other human nghts background
reports in the /n Brief senes may be
obtained from the League, 432 Park
Avenue South, NY, NY 10016
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Human Rights at the United Nations:
Using Advisory Services

A Publication of the International League for Human Rights
432 Park Avenue South, New York, NY 10016 Tel (212)-684-1221

The UN Adwvisory Services
Program

The future of the UN program
for advisory services for human
nghts is increasingly the subject of
attention in the Commission on
Human Rights (the Commission)
and other UN human nights organs
as well as in the NGO community
The General Assembly (the GA)
Increasingly mentions advisory
services In resolutions addressed to
spectfic human rnights matters the
improvement of reporting to the
several treaty supervisory commit
tees and country situations The
subject 1s thus expected to arise In
several contexts during the GA s
43rd session

The small budgetary allocation
for the UN's regular advisory serv-
ices program has been augmented
by the creation of a Voluntary Fund
for Advisory Services (the Fund) As
yet unanswered questions about
the relationship between the UN s
human rights promotion actvities
and its mechanisms for investigat-
ing and reporting on violations have
been highlighted in 1988 by the
Commussion s action on certain
country srtuations and the recom
mendations of investigative bodies
For example the Special Rappor
teur on summary or arbrtrary execu-
tions has urged that training
courses be provided for law en
forcement officers to educate them
about international standards and
encourage them to exercise due
respect for the indmvidual The

Working Group on Enforced or
Involuntary Disappearances has
recommended training for miltary
or police officers and noted that
such activities could be financed
under the Voluntary Fund

The objectives scope and
content of the program have been
addressed by the Secretary General
in a medium-term plan consisting of
several sub programs (UN Doc
E/CN 4/1988/40) But the central
policy question remains unan-
swered by the medium term plan
and UN resolutions addressing
advisory services under what
circumstances should the UN
provide advisory services to gov
ernments? The answer Is critical not
only to the success of the UN s
activities promoting human rights
but also to the future of the mecha-
nisms for protecting human rights

Project design and implemen
tion should guard against the use of
assistance programs by govern-
ments to shield their human nghts
practices from critical scrutiny and
to gain the approval of the interna-
tional community Expansion of the
advisory services program for the
long term promotion of human
nghts 1s needed to supplement the
activities for implementation of the
existing standards and protection
against violations But that expan
sion must not be allowed to resuit in
what one commentator has charac-
terized as the "gentrification” of
human nghts in which the UN
responds to serious violations with
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an offer of cooperative assistance
Funding

In 1987, the Comrmssion asked
the Secretary-General to establish a
voluntary fund for advisory services
and technical assistance 1in human
rights The Secretary-General 1s
authorzed to receive voluntary
contnbutions from NGOs indnvidu-
als, governments and intergovern-
mental organizations and to report
annually to the Commission on the
administration of the Fund Suppon
provided by the Fund i1s intended by
the Commission to augment the
budget for practical activities focus
Ing on implementation of the UN s
human nghts instruments Contribu
tors can earmark funds for particu
lar projects Responsibilty for

overseeing the administration of the

Fund rests with the Under-Secretary
General for Administration and
Management

Several observers have argued
that this plan for administration of
the Fund 1s likely to repeat the poor
expenence under other trust funds
administered by the Secretanat The
expertise needed to evaluate
projects and montor their imple-
mentation cannot be supplied by
the Secretanat Moreover poltical
oversight will be exercised only via
the Commussion s consideration of
the Secretary-General's annual
report These difficulties rmight be
avorded by the creation of an
independent body, like the boards
of outside expert advisors respon-



sible for adminstering the Fund for
Torture Victims and the [nternational
Research and Training Instritute for
the Advancement of Women The
board's mandate could be extended
to the regular advisory services
program as well

Recommendations

-- An independent board should be
established to admiruster the Volun-
tary Fund. The board could also
oversee the administration of the
regular advisory services program

-- Criteria detailing the terms and
condrtions for donatons and re-
ceipt of funds should be formally
established.

-- The regular budget for the advr-
soty services program should not
be decreased because additional
funds are now available from the
Volurtary Fund The assistance
programs are vital to the long term
promotion of human nghts and
cannot be conditioned on the avail-
ability of voluntary contributions

Activities Under the Advisory
Services Program

Regional Programs

In the last two decades seminars
and regional tramning courses have
compnised the core of the advisory
services program The Secretary-
General's medium-term plan pro-
poses that the seminar program be
focused on regions where a large
number of states are not parties to
human nghts instruments The
seminars are to address selected
human nghts 1ssues The target
audience includes officials involved
with the administration of justice
media personnel, academics and
teachers, and representatives of
professional organizations, trade
unions and NGOs

A specific regional focus may
well improve the content of the
seminars by encouraging an
emphasis on human nghts issues of
particular concern in a region A
targeted focus will prove more
effective than a generalist approach
Replacing seminars on the interna-
tional scale with regional actvities
should also improve the cost effi-
ciency of the projects, and so allow
the UN to involve mare participants

The medium term plan proposes
that the regional training courses be
directed toward states parties to
major human nghts instruments and
treat obligations entailed in imple-
menting those instruments Such
training courses have been con-
ducted in recent years under the
auspices of UNITAR (in cooperation
with the Centre) with private support
from the Ford Foundation The
target audience includes govern-
ment officials directly involved in the
subject matter legislators judges
police and prison personnel and
others responsible for the adminis
tration of justice Unfortunately
NGOs the media educators and
trade unions are not among the
groups targeted The training
courses would educate these
groups about therr governments
reporting obligations and further
their own efforts to advance human
nghts Their participation might also
facitate their greater involvement in
the reporting process rtseit

Moreover there Is Iittle reason to
hmn participation in the seminars to
those states that have not ratrfied
the major instruments or to include
only states parties among the partic-
ipants in training courses The lafter
can benefit from 1ssue-onented
seminars particularty those focused
on specric regional human nghts
problems Conversely the training
courses would educate non parties
about the scope of the obiigations
under the relevant instruments and

2

approaches to their implementation

If the seminars and the training
courses are to be effective, a
coherent plan for identifying and
developing the topics to be ad-
dressed in specrfic regional contex-
ts must be developed Systematic
program development, in turn, will
require effective supervision to
coordinate the resources and
expertise of many drfferent UN
agencies Among the UN organs
whose work should be integrated
into the regional program are
UNESCO, UNITAR, the treaty
bodies, and the Sub-Commission
on Prevention of Discnimiination and
Protection of Minorities (the Sub-
Commission)

Recommendations

-- A procedure should be de-
veloped for ensunng that seminar
topics are selected as part of a
coherent plan and are speciically
related lo the needs of the target
audience

--- Planning for the regional pro-
grams should rely on the gurdance
of experts and NGOs as well as
governments and UN agencies

- Participants in the training
courses and the seminars shoukd
include NGOs as well as govermn-
ment officials and educators,
lawyers, legislators and others
inmvolved in the implementation of
human nghts standards. NGO
representatives should be asked to
serve as lecturers or trainers and
should be gven greater opportunity
for active participation in the
courses and serminars

Fellowshi

Approximately 30 fellowships are
awarded each year to government
nominees for six weeks of study In
human nghts The Secretanat has



not defined critena for evaluating
the qualffications of candidates but
has merely relied on the pnnciple of
equitable geographic distribution in
making selections Candidates
chosen have not received adequate
supervision nor has adequate atten-
tion gone into developing their
programs of study Not surprisingly,
many of the candidates put forward
by governments have been officials
without significant qualifications or
involvement in,human rights,
nominated merely in recognition of
their government service

The medium-term plan calls for
fellowships to be awarded to official
government nominees "directly
involved in functions affecting
human nghts, members of national
commisstons of human nghts® and
NGO representatives Fellows are to
attend the human rights training
course at the International Institute
of Human Rights in Strasbourg or
another program approved by the
Centre, in addrtion to briefings and
meetings of UN human nghts
bodies at the Centre for two weeks
before and after the training course

The emphasis on the participa-
tion of officials more directly in-
volved in human rights 1s welcome
but falls short of dentifying critena
for selection that would discourage
governments from treating nomina-
tions as political rewards In addi-
tion, the content of the training
program outlined by the Secretary-
General seems too general to con-
tnbute signrficantly to the fellows'
educational needs If the fellowships
are to help expand the human nghts
expertise on which governments
can draw, more specialized study
programs shouid be devised

Recommendations

--- A systemabc process for select-
ing fellowship recipients should be

developed, with more ngorous
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critena for selection and more
thorough application procedures.

— The study programs for fellows
should be tailored movre closely to
the expenence and specialzed
needs of the indmdual fellows,
drawing on the resources of
academic insttutions actve in
human nghts research and traiming

-— Governments should be urged fo
consult with NGOs about potential
candidates and to nominate NGO
representatives themselves.

The greater involvement of NGOs in
the nominating process could help
to ensure the selection of more

competent candidates
Assistance in Creating "National
Infrastructures’

The Secretary-General's
medium-term pian suggests that
expert and technical assistance be
directed toward helping govern-
ments develop the “necessary
infrastructure to meet intemational
human nghts standards * Several
representatives at the Commus-
sion s 44th session expressed
enthusiasm for this approach

Since 1983 the Sub-Commis-
sion on Prevention of Discrimination
and Protection of Minorities has
been attempting to compile infor-
mation on the availability of techni-
cal assistance for strengthening
national legal institutions and the
specffic needs in this area of those
states receving aid from the UN
Development Program (UNDP) The
needs targeted by the Sub-Com-
mission include, inter alia

- the development of law libranes,
-- the training of judges,

-- the establishment or strengthen-
ing of law faculties and

-- the collection of legal matenals

Assistance in these areas Is
unlikely to arouse poltical opposi-
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tion but cannot accomplish the
fundamental change necessary
where functioning independent
legal institutions no longer exist
Other less formal types of technical
assistance, such as training to facili-
tate the establishment of national
legal aid programs, are better
means for aiding the development
of an infrastructure to meet interna-
tional standards

To meet this goal, expert and
technical assistance focused on
specific human nghts problems will
have to be matched by techrical
and financial contnbutions from the
UN development agencies Indeed,
expertise and programming experi-
ence will have to be drawn from
agencies, departments and special-
1zed bodies throughout the UN For
example, public information cam-
paigns to make the instruments
themselves available as widely as
possible, an obvious first step
toward implementation of the
standards, should be carned out on
several fronts A coordinated adwvi-
sory services program would inte-
grate the relevant programs and re-
sources of, inter alia, the Centre for
Human Rights (the Centre), the
Department of Public Information
(DP1), the UNDP, UNITAR, UNES-
CO, ILO, the treaty bodies, the
Commussion, the Sub-Commussion,
and the Cnme Prevention and
Cniminal Justice Branch of the
Secretanat

The Commission’'s most recent
resolution on the regular program of
advisory services calls for the
Centre to function as a focal point,
"as appropnate®, for coordination of
UN activities in all aspects of adw-
sory services The Centre lacks the
resources and technical expertise
essential for this task Evaluating,
intiating, implementing and moni-
toring projects will require expertise
in a broad range of disciplines that
the Centre lacks The Secretariat 1s



similarly ill-equipped to play this
role Once again, the creation of an
independent supervisory body for
the advisory services program clear-
ly represents the best solution The
need for a board of experts to
adminuster the Voluntary Fund has
been noted earier, the task of the
new body would be to develop and
administer an effective program
guided by sound policy on the rela-
tionship of assistance programs to
the UN's efforts to end violations

At a minimum, however, the
technical and financial resources of
the Centre must be strengthened
Agencies whose formal mandate
lies outside the field of human
nghts, particularly those responsible
for economic assistance programs,
should acquire human nights exper-
tise With that expertise, they would
be better able to evaluate and
Implement assistance projects in
human nghts or with human rights
components and to take account of
the possible impact on human
nghts of economic development
strategies

Recommendations

--- The UN organs charged with
desigring and administenng the
vanous components of the advisory
services program should solicit and
facintate the active involvermnent of
national and intermational NGOs at

all stages of the process.

—- The current lack of

program coordination among dif-
ferent UN organs involved in assist-
ance activities and the resulting
fragmentation of the advisory serv-
ices program should be replaced
by integration of the vanous pro-
gram components into a coheret
whole

--- An independent body shouid be
established to administer the
program and its budget. The re-

sources of the Centre should n any
case be strengthened and UN
agencies outside the world body’s
human nghts program shoukd
acquire expertise in human nghts

Policy Issues

When Will Governments Recerve
Assistance?

The Secretary-General's medium
term plan suggests that the Centre
make offers of expert and technical
assistance to "newly-established
governments advocating the
promotion and protection of human
nights * The governments presuma-
bly targeted by this recommenda-
tion are those that succeed repres-
sive regimes and have the political
will to improve human nghts condi-
tions but lack the resources and
technical expertise needed for the
undertaking But what proof of a
commitment to restoring human
nghts will be required of successor
governments? Participation In the
adwvisory services will provide
governments with a powerful polii-
cal tool to deflect scrutiny and criti-
cism of theirr human nghts perform-
ance Objectrve critena should be
outlined for determiming when a
newly established government, or
any government should receve
assistance and the condtions on
which it will be offered The failure
to do so will threaten not only the
effectiveness of the adwvisory serv-
ices program but the integrity of
efforts to end human nghts viola-
tions

The Commission's practice
todate offers Ittle reassurance that
the danger inherent in extending
assistance to states with recent
histories of senous violations can be
averted in the absence of such
guidelines

In the case of Harti, for example,
the Commuission first offered assist-
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ance while Duvalier was still in
power and yet continued considera-
tion of the human nights stuation
under ts confidential 1503 proce-
dure Following the departure of
Duvalier, a special representative
was appointed to evaluate the
human nghts situation and to
consult with the Government on
advisory services that might be
made available

The representative’s report to
the Commission in 1987 resulted in
the removal of Haiti from the 1503
st With its concomitant request
that the Secretanat appoint an
expert to advise the Government on
restonng human nghts, the Com-
mission apparently abandoned the
dual approach of protection and
promotion for an emphasis on
advisory services Appointment of
the expert was delayed until Octo-
ber 1987, despite reports of rapid
deterioration in the human nghts
situation

On election day in November
1987, voters were attacked and
killed at the polls The expert never
reached Hati Unable to fulfil his
mandate, he reported the results of
the January 1988 elections to the
Commussion in general terms In
evaluating his report, neither the
expert nor the Commission offered
anything more than a vague
acknowledgement of the well-at-
tested, senous violations that oc-
curred in November or the wide-
spread challenges to the valdity of
the January election results

The UN's response to the sttua-
tion in Hari has undermined tts
investigative mechanisms, while
faling to contnbute toward im-
provement in human nghts through
its advisory services Similarly
damaging results have followed the
Commission's decision to substrtute
adwvisory services for investigative
activities in the case of Guatamala



The Commussion’s efforts to secure
assistance for Bolivia, Uganda, and
Equatonal Guinea have yielded few
concrete results and no fundamen-
tal changes in these countnes

A few basic imtations on elig-
bilty for assistance can be dentified
at the outset At the 44th session of
the Commussion, the representative
for Canada suggested that the
discussions on advisory services for
specific countries take place under
Item 12 according to three catego-
nes states refusing to cooperate
with the UN, states cooperating with
special rapporteurs and experts,
states emerging from “drfficult”
circumstances and requiring asstist-
ance The UN's efforts to protect
human nghts will be undermined by
gving assistance to govemments
that refuse to cooperate with a UN
investigation Moreover, such refus-
als clearly manifest the absence of
the political will to improve human
rights conditions There i1s conse
quently no reason to beleve that
technical and expert assistance can
bring about signficant improve
ments in those stuations

The practice of ‘graduating®
states with records of gross viola-
trons to the advisory services
program should be avoided The
better course would be to extend
assistance and to continue investi-
gating and reporting on alleged
violations Building or rebulding the
legal and institutional framework
necessary to ensure human nghts
after a penod of ongoing gross
violations requires ime Such
periods of transition are likely to be
marked by abuses on some level
and require the continued scrutiny
of human nights practices

Development Activities and
Human Rights

The challenge posed by the
need for advisory services I1s not

merely how the UN can provide
effective assistance but also how
adwvisory services in human nghts
can be related to the activities of its
development agencies International
development agencies like UNDP
have long insisted that human nghts
conditions cannot be included
among the factors to be evaluated
in reviewing economic assistance
programs or as objectives to be
pursued in devising development
strategies The current emphasis by
the human nights bodies on the
development of national "infrastruc-
tures” to meet human nghts stand-
ards should prompt a concerted
effort to overcome this resistance
Coordinated programming and
integration of human nghts con-
cems into all relevant agency
programs are essential if the adw-
Sory sefrvices program is to make
any significant comntnbution to the
broad-based changes enrvisaged

Human nghts activities have
been segregated within the UN and
human nights considerations have
not been integrated even into the
economic and social programs For
example the Secretary General has
completed a report for the 43rd
Assembly on the preparation of a
new international development
strategy for the fourth UN develop-
ment decade which reflects discus-
sion In the Administratve Commit
tee on Coordination (ACC) {UN
Doc A/43/376 (1988)] Although
the report lists the alleviation of
poverty health employment and
the advancement of women among
the development objectives that
might form part of a focus on
“human resources” in the new
strategy no mention is made of
human nghts condtions or objec-
tves

Similarly the ACC decision on
preparation of the new development
strategy acknomedges that devel-
opment problems should be ad-
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dressed through an integrated
approach rather than in exclusively
economic terms The decision calls
for an emphasis on human devel-
opment that views economic objec-
tives "as a means for achenving the
human goals " This very posttive
intiative toward an integrated
approach to development should
incorporate human nights per se

The Role of Investigative Bodies in
Proposing Assistance Measures

The medium-term plan identifies
human rights organs, such as the
Sub-Commission, the Human
Rights Committee and special
rapporteurs, as possible sources of
project proposals The fact-finding
activities of special rapporteurs,
working groups and special repre-
sentatves of the Commussion
should remain clearly separate from
the advisory services program

Those whose mandate Is to
investigate and report on violations
should not be given the task of
proposing specific assistance
measures an undertaking that wall
reguire a collaboratve relationship
with governments Their recom-
mendations should be imited to
general proposals concerning the
types of expert and technical as-
sistance that could help govem-
ments to achieve Institutional and
administrative change

Recommendations

--- The development of strategies
for the adwvisory sesvices and tech-
mcal assistance program should
begin by defining the relatonship
between that program and the UN
programs for the protecton of
human nghts. The latter shouid be
augmerited, not replaced, by as-
sistance inmatives.

— As a general rule, governments
whose human nghts practices are



under investigation by country or
thematic rapporteurs or working

groups should not receive assist-
ance through the program

—- Critena should be developed for
deterrining when exceplions to
this rule can be made, and the
types of assistance granted in such
exceptional circumstances shoukd
be precisely defined

-—Governments that have refused to
coopevate with UN inveshgations
should not be eligible for assist-
ance

- Investigatrve bodies should not
propose specific projects to be
underiaken through the advisory
services program

L

This in Brief was prepared by
Donna Sullivan of the Jacob Blaus
tein Institute for the Advancement of
Human Rights

For further information on the UN
advisory services program in
human nights, see UN Assistance
for Human Rights, by Radda Barnen
{(Swedish Save the Chidren) and
the Swedish section of Interna-
tional Commussion of Jurnsts
September 1988

* & W

The International League for
Human Rights, founded in 1942
works to end torture, disappear
ances, religious intolerance cen
sorship and other human nghts
abuses Itis a private, non-
governmental human nghts advo-
cacy organization that has consuita
tive status with the United Nations
where it often speaks out against
human nghts violations by member
states As a matter of principle the
International League accepts no

funding from any government or
intergovernmental body The
Chairman of the League i1s Jerome
J Shestack Its Executive Director
is Felice D Gaer

Addrttional copies of this and
other human nghts background
reports in the /n Brief senes may be
obtained from the League's offices,
432 Park Avenue South, NY, NY
10016
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Human Rights at the United Nations:

Chile

A Pubhcation of the International League for Human Rights
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On October 5, 1988, Chile held
a plebiscite on the continuance in
office of President Augusto Pino-
chet, the candidate nominated by
Chile's governing military junta in
accordance with its 1980 Constitu-
tion That event has been greatly
anticipated and halled as an oppor-
tunity for the beginning of a retum
to democratic government, a broad
goal repeatedly called for In resolu-
tions of the UN General Assembly
("the GA") aver the past fourteen
years.

The Chilean population voted
"no" to General Pinochet, thereby
triggering a process which will lead
to elections for President in 1989
and a Congress in 1990 In view of
the events surrounding the plebi-
sctte, the 43rd General Assembly in
some ways addresses a different
Chilean sttuation than It has in the
past. This “/n Brief” discusses some
of the concemns of the intemational
community on the human rights
situation in Chile

Past UN Action

At the 42nd session, in Decem-
ber 1987, the General Assembly
(A/Res/42/147) expressed its
concemn and distress at the situation
in that country, in language remi-
niscent of past GA resolutions and
somewhat sharper than that used in
recent years in the UN Commission
on Human Rights ("the Commis-
sion”) The resolution, introduced by
Mexico, was adopted by 93 in favor,
5 opposed (Chile, Indonesia,

Lebanon, Paraguay, and Thailand)
and 53 abstentions.

Departing from its usual previ-
ous practice of voting "no", the
United States abstained at the 42nd
GA, criticizing the resolution’s lack
of "objectivity" and citing the US's
longstanding view that Chile had
been singled out for excessive cnti-
cism in the UN while other countries
with grave abuses continued to go
unnoticed. The US, stressing its
awareness that Chilean human
rights abuses would only end when
a democratic government prevalled,
nonstheless complained that the
resolution failled even to “recognize®
the "tangible® steps to improve
human rights taken by the Chllean
government.

As outlined by the Commission's
Special Rapporteur on Chile, Pro-
fessor Fernando Volio of Costa
Rica, these positive steps during
1987 included

~closing detention centers of the
CNI (security police) in which the
most notorious torture took place;

- signing international and
American conventions against tor-
ture,

- concluding working agree-
ments to allow the Intemational
Committee of the Red Cross to
have access to detainees, and

- permitting the retum of most
exiles.

Since his 1885 appointment
(succeeding other Special Rappor-
teurs on Chile appointed since
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1979), Professor Volio has come in
for criticism from some govemn-
ments and non-govermnmental
groups because of his efforts to
acknowiedge improvements -
however modest — in the Chilean
government’s human rights actions,
his muted tone in detalling and
drawing conclusions about the
abuses, and his discussion of the
problems posed by terrorism by
organized groups. The latter, in
particular, is controversial because
some human rights activists and
Chilean exile groups believe that
even a reference to the topic in the
resolution strengthens the Chilean
government’s claims that its actions
are justified

The Assembly’s resolution en-
joined the Chilean government
against misusing the excuse of
terrorism to justify its actions or to
abridge due process rights. It
emphasized the government’s need
to "guarantee that anti-terrorist legis-
lation shall not be used against
persons who have not committad
terrorist acts."

Additionally, the Assembly again
pressed the Chilean government to
comply with its intemational human
rights obligations, emphasizing in
particular its need
- 1o end the states of emergency,
- to end torture and desist from
intimidation, persecution, abduc-
tions, arbitrary arrests, incommuni-
cado detention, detention in secret
locations, and assassination,

- to investigate all reports of



deaths, torture, abductions and
other human rights violations by the
military, police and secunty forces
as well as by private or security
force-connected bands and groups,
- to investigate and clarify the fate
of "disappeared” persons,

~ to ensure the independence of
the judiciary and prevent the intimi-
dation of judges, defense lawyers
and witnesses ,

- to reestablish the jurisdiction of
civilian rather than military courts
and end the appointment of ad hoc
military prosecutors,

~ to reorganize the police and
security forces to help end rights
abuses,

- to end the practice of exile and
internal banishment,

- to restore labor and trade union
rights, and

- to respect the activities of organi-
zations and persons active in the
promotion and protection of human
rights

In his February 1988 Report to
the Commission on Human Rights,
following a new visit to Chile in
January, Professor Volio very firmly
and clearly outlined both the gov-
emment’s positive actions and its
major, appalling human rights
abuses. For example, he declared
unequivocably that Chile's judiciary
system was not independent, spoke
of the tragedy of “two Chiles® and
the divisions In the society and
various parts of the government -
contributing to the country’s con-
tinuing problems. Such strong
language -- coming from Professor
Volio - is important critical com-
mentary on the Chilean human
rights situation.

At its spring 1988 session, the
UN Commission on Human Rights
once again asked the Special
Rapporteur to present his findings
on Chile to the General Assembly
For years, the Commission has

asked the Rapporteur, along with

some cther country Rapporteurs, to
go before the GA with an interim
report of findings That interim
report has often been quite impor-
tant in the shaping of a GA resolu-
tion

The 1988 Commission welcomed
the Chilean government’s actions
that enabled the Speclal Rapporteur
to visit the country but cited its
regret that this co-operation had not
led to a substantial improvement in
the human rights situation It urged
the government of Chile to take
measures indispensable for a legit-
imate plebiscite, such as abalishing
the state of emergency and other
restrictions on freedom of associa-
tion and of assembly, and assuring
full access to all means of commu-
nication and control by citizens over
the electoral process.

After the Plebiscite: Rights
Problems that Continue

While the October 5, 1988 plebi-
scite in Chile resuited in the defeat
of General Pinochet’s efforts to stay
in power for eight more years, that
vote did not end the structural limi-
tations on human rights in Chile
These include constitutional restric-
tions, a weak judiciary, excessive
Jurisdiction for mitary courts and
an incredibly broad definition of
national security Additionally, there
Is the problem posed by armed
extremists. All this suggests that the
transitional phase until March 19380
could witness some serious rights
violations.

Under Chile's 1980 constitution,
Article 8 gives the govermment
extraordinary powers to control
political debate and arrest individ-
uals for disrespect of the goven-
ment, the armed forces or their
leaders. As a resuit of this provision
over thirty journalists and editors
continue to be under indictment.

Since the 1973 coup which
brought the military to power, the
Chilean judiciary has been under
heavy pressure not to take action
against government officials ac-
cused of rights violations. Evidence
that such pressure has not dimin-
ished s provided by the post-
plebiscite suspension of a judge
for having pursued a case invoiv-
ing torture by government officials

In addition, the jurisdiction of
the military courts has been
expanded since 1973 to sucha
degree that most human rights
cases come to them This has
contributed to the fact that there
have been virtually no convictions
to date on allegations of human
rights violations. This situation has
been further aggravated by an
exceptionally broad definition of
national security which prohibits or
restricts activities commonly re-
garded as legitimate exercises of
civil or polltical rights.

Hence, there Is the possiblity
that legitimate electoral activities
could be alleged to be violations of
national security There Is an addi-
tional fear that the government or
civillan extremists might manufac-
ture incidents that would resuit in
the reimpaosition of a state of
emergency and the suspension of
the projected elections.

Many analysts belleve that the
transitional phase could be disrupt-
ed In order to allow General Pino-
chet to remain In power It must be
remembered that the present
government of Chile is much more
personalistic than the military
regimes that transferred power to
civilians in Brazi, Uruguay and
Argentina in the early and mid-
1980s. Hencs, there is not as much
institutional weight guaranteeing the
conclusion of the process in Chile
That makes continued close moni-
toring of the situation in Chile of



utmost importance. J Shestack
Still another option would be for

In framing the 1988 GA resolu-  the GA to recommend - and later Additional copies of this and
tion, both the faimess of the plebl-  take actionto see ~that Chle no  other human rights
scite and Professor Vollo's interim  longer be a separate agenda item at reports in the /n Brief serles may be
report will be very important. Other  the Commission, but be considered obtained from the League, 432 Park
key Issues 1o be considered will be  under the general item 12, "gross  Avenue South, NY, NY 10016.
the items recommended by the violations.* This problem doesn't
Commission and noted above, apply for the General Assembly,
including the issues of continuing  where Chile is already considered
reports of torture, freedom of the under the general “gross violations"
press and harassment of journalists, item

and limits on freedom of associa-
tion Further, attertion may be
drawn to the mounting problem in
1988 of harassment of activists
engaged in political registration
and/or campaigning.

The Chile resolution may be at a
crossroads this year First, there is
the matter of whether to “single out®
Chile at all, now that k has heid the
plebiscite. Some will want the reso-
lution to be dropped from consider-
ation altogether Yet human rights
condtions still fall far short of inter-
national standards, much can occur
to interrupt the “retum to democra-
cy'. and too speedy and too benign
GA action on Chile would not
necessarily help keep the timetable
moving in Chile

, Some might wish to

on this option are encouraged to
consult the League’s /n Brief on the
UN advisory services program (No.
7) which discusses Guatemala and
Halti and use of advisory services to
reward countries for limited pro-

gress.)

Whatever ensues at the 43rd GA,
continued scrutiny of the human
rights situation by the international
community could help encourage
greater compilance with intemna-
tional human rights standards by
the Pinochet government and an
end to reported abuses. Moreover,
it might help keep Chile’s leaders
from haiting the timetabie for elec-
tions and a retum to democratic
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New Standard Setting
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Forty years after the adoption of
the Universal Declaration of Human
Rights ("the Universal Declaration®),
the UN continues to grapple with
the protean relationship between
political forces and legal considera-
tions in human rights standard
setting As proposals for new In-
struments continue to be advanced,
the theoretical and the operational
relationships between the imple-
mentation of existing human rights
standards and the progressive
development of norms are implicitly
(and often explictly) called into
question

In its 1987 report, for example,
the Working Group on Enforced or
Involuntary Disappearances created
by the Commission on Human
Rights (‘the Commission”) recom-
mended that consideration be given
to drafting a new instrument on
*disappearances” In the Commis-
sion’s debate on this issue, several
governments advocated that efforts
remain focused on the implementa-
tion of existing standards Similarly,
the two Speclal Rapporteurs on
religious intolerance for the Com-
mission and the Sub-Commission
on Prevention of Discrimination and
Protection of Minonties ("the Sub-
Commission®), respectively, have
called for a convention to augment
the axisting declaration on the
subject. This proposal has met a
mixed political recaption by gov-
emments At its 1988 session, the
Sub-Commission appointed one of
its expert members to examine, in
light of the 1986 General Assembly

("the GA") resolution on standard
setting in human nghts, the factors
to be taken into account before
elaborating a convention on the
elimination of religious Intolerance
and to report on existing interna-
tional human rights provisions
relevant to the freedom of religion
or belief This reference to the GA
resolution on standard setting
raises a question what guidance
can the GA offer in human nghts
law-making?

GA Guidelines for New
instruments

In 1986 the GA responded to
concemn that proliferating claims for
the recognition of addtional human
rights could threaten the integrity of
the existing corpus of human nghts
law by adopting resolution 41/120,
on "setting international standards
in the field of human rights " Resolu-
tion 41/120 sets forth general re-
quirements to be met in elaborating
normative instruments It states that
new instruments shouid
(a) Be consistent with the existing
body of international human rights
law,

(b) Be of fundamental character and
derive from the inherent dignity and
worth of the human person,

(c) Be sufficiently precise to give
rise to identifiable and practicable
nghts and obligations,

(d) Provide, where appropriate,
realistic and effective implementa-
tion machinery, including reporting
systems;

(e) Attract broad support.
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To what extent do these re-
quirements provide objective guide-
lines for determining which rights
should be the subject of new in-
struments and how standard setting
should proceed? First, consistency
with existing law demands that new
standards not conflict with existing
norms The resolution might have
identified such essentlal means for
avoiding normative conflict as
adequate preparatory research on
relevant intemational standards and
resort to drafting devices such as
savings clauses

Although the requirement that
new instruments be of “fundamen-
tal* character and "derive from the
inherent dignity and worth of the
human person” seems to suggest
that only certain rights are appro-
pnate subjects for standard setting,
it does not provide adequate guid-
ance for identifying those rights
Except for a small number of jus
cogens rights, there is no polttical
or legal consensus on which rights
are fundamental in nature The
reference to rights derived from the
“inherent dignity” of the human
person suggests that collective or
“peoples™ rights are not the proper
subject of law-making This Individ-
ual rights formulation Is borrowed
from the Universal Declaration,
however, which itseif proclaims an
armay of economic and soctal rights.

The requirement that new in-
struments be precise snough to
form the basls of identifiable rights
and obligations suggests that the



content of the norms stated must be ed in the GA's reaffirmation of the

sufficiently detailed to impose spe-
cific obligations on states and to be
amenable to remedial measures
when they are violated The re-
quirement that new instruments
provide, where appropriate, for
implementation machinery should
be interpretad to mean that either
an implementation mechanism will
be established with the coming into
force of the instrument or the new
instrument will be brought under
existing implementation machinery
Finally, the requirement that new
instruments attract broad interna-
tional support restates the principie
that the norms set forth must reflect
a sufficient degree of poittical
consensus to be eventually trans-
formed into practice

The guidelines thus suggest only
general answers to the questions
posed above But resolution 41/120
also articulates several principles
with significant implications for
future standard setting activtties

First, the GA emphasized the
‘primacy” of the Universal Declara-
tion and the two Covenants Ata
minimum, this insistence onthe
pnmacy of the Universal Declaration
and the Covenants requires that
standards stated in new declara-
tions or conventions not conflict
with norms contained in those in-
struments

Second, resolution 41/120
recognizes the value of additional
standard setting in human nghts,
but calls for the UN and member
states to give priority to the imple-
mentation of existing standards
Although the resolution highlights
gudelines for standard setting, it
advocates restraint in, if not absten-
tion from, further law-making efforts
until established norms have been
transformed into practice This
emphasis on reallzation of existing
human rights guarantees is reflect-

*fundamental impornance" of effec-
tve implementation of the Declara-
tion and the Covenants and its
reference to the "extensive network”
of established human rights stand-
ards In addition, the GA urged that
the established legal framework be
given "due regard” in developing
new standards.

Thurd, law-making processes
should be “as effective and efficient
as possible " In thus connection, the
GA recognized the need for
“adequate preparation® in the
standard setting activities Resolu-
tion 41 /120 reaffirms the "Important
role” of the Commission on Human
Rights (the Commission) in that
process but does not elaborate on
tha nature of that role The Secre-
tary-General is requested to assist
in the process by providing "appro-
pnate specialized support” to
bodies engaged in standard setting

Procedural Aproaches to Human
Rights Standard Setting

While 1t 1s difficult to dentify in
the abstract those human nghts that
should be the object of new stand-
ard setting efforts or the appropnate
timing for undertaking such efforts,
it Is possibie to dentify procedural
approaches to law-making that will
better enable the UN to determine
those questions in specific cases.

Commentators and governments
have repeatedly criticized the lack
of structure and coordination in the
UN's human rights law-making
process Standard setting activities
are taken up by the Commission,
the Sub-Commission, and even the
GA itseif, in addition to the special-
ized agencies like the ILO and func-
tional commissions of ECOSOC
(such as the Commusslon on the
Status of Women)

Drafting has frequently proceed-

ed, without serious preparatory
work, by means of open-ended
working groups characterized by a
lack of continuty and expertise
among thelr members Under these
circumstances, the drafting process
has been slow and unnecessarily
repetitive, particularly where no
initial draft text was prepared as a
basis for discussion Both the effi-
ciency of the process and the quali-
ty of the instruments produced have
suffered as a resuit.

Among the human rights stand-
ard setting activities currently in
progress in the UN are
- principles for the protection of
mentally-ill persons, being drafted
by a sessional warking group of the
Sub-Commission,

— a declaration on the protection
of detained or imprisoned per-
sons, submitted by the Sub-
Commission in 1978, and under
consideration by an open-ended
working group of the Sixth
Committee,

— a declaration on the rights of
human rights defenders, being
drafted by an open-ended working
group In the Commission,

— a declaration on the rights of
minorities, being drafted by an
open-ended working group in the
Commission, and

— a convention on the rights of
the child, also being drafted by a
working group in the Commission.

These and other law-making
activities in progress have been
hampered by inadequate coordina-
tion and attention to existing stand-
ards and sometimes haphazard
approaches to assigning drafting
responsibilities.

—For example, draft principles
on the independence and impar-
tiality of the judiciary have been
elaborated by a Special Rapporteur
for the Sub-Commission In 1885,
the UN Congress on the Prevention



of Crime and the Treatment of
Offenders adopted a set of Basic
Principles on the Independence of
the Judiciary The Netherlands
government has properly suggested
that in order to avoid overlap and
repetition, the Sub-Commission
postpone consideration of the
Specual Rapporteur’s report and
draft principles until the resuits of
the Eighth UN Congress on Crime
Prevention and the Treatment of
Offenders in 1990 are avallable
That Congress will have before it a
Secretariat report on implementa-
tion of the Basic Principles that
should inform the Sub-Commis-
sion’s (and the Commission’s)
action on the Special Rapporteur’s
draft principles

—In 1979, an open-ended work-
ing group of GA delegates was
established to draft a UN Conven-
tion on the Protection of the
Rights of All Migrant Workers and
Their Families The decision to
assign this task to generalists (many
of whom have been unquestionably
knowledgable and skilled) rather
than experts was questioned by the
ILO, which has greater expenence
and considerable expertise n the
area of standards governing the
nghts of migrant workers Since
1979, drafting has progressed halt-
ingly, as the working group at-
tempts to reconcile often conflicting
proposals

—Similar potential for en-
croachment on the ILO's mandate
and the elaboration of overlapping
or conflicting standards has now
been raised by the Commission's
decision to request an expert
member of the Sub-Commission to
prepare a draft declaration on
indigenous rights The ILO Is cur-
rently revising its Convention 107,
for 30 years the only international
instrument on the rights of indige-
nous and tnbal peoples, to reflect
nommative developments, particular-

ly regarding the right to self-deter-
mination The Sub-Commuission’s
indigenous peoples’ working group
should follow the ILO's revision of
Convention 107 closely and post-
pone its own drafting on the
subject until the revision i1s com-
pleted and the results can be
assessed

The Reform of Standard
Setting Procedures

Admittedly, the limits of political
consensus shape the Instruments
adopted Nonethelass, as a result of
poor drafting by bodies lacking the
necessary competence or the fail-
ure sufficiently to analyze normative
relationships, some instruments
have not the reflected the full reach
of political consensus In addition, a
mora structured approach to stand-
ard setting in human nghts might
facitate political input at stages
where it can be most effective and
reduce the impact of obstructionist
polttical interventions )

The work of the Intemnational
Law Commission (the ILC) and fts
reception in the GA's Sixth Commit-
tee lllustrates the complex interac-
tion of political factors and legal
considerations within a structured
process Although some observers
have decried the slow pace of the
ILC's work, the drafts prepared by
the ILC have met notable success
from both legal and political view-
points. The ILC intiates its law-
making process with the appoint-
ment of a special rapporteur who
preparas one of more reports
presenting analysis of particular
legal problems and draft articles,
with commentaries Governmental
input is obtained through written
observations on the draft texts and
debate in the Sixth Committee of
the GA. Supporting research tasks
are assigned to the Secretariat as
necessary

After the ILC, taking into account
the reports and the input from
governments, adopts the final draft
articles and accompanying
commentaries, it submits the draft
text to the GA with a recommenda-
tion on whether to conclude a
convention If the GA decides in
favor of adopting a convention, it
may then convene a diplomatic
conference, which bases its discus-
sion on the articles adopted by the
ILC, or may itseif proceed to adop-
tion of the articles

The positive features of such well
defined law-making processes
might be adopted as means for
improving the efficiency of the UN's
human nghts standard setting activ-
ities and, most important, to en-
hancing the technical quality of the
instruments drafted and their ac-
ceptance by states The heads of
the UN's human rights treaty bodies
recently proposed an approach to
new standard setting paralleling the
law-making practice in the Councll
of Europe under the European
Convention for the Protection of
Human Rights and Fundamental
Freedoms Expansion of the rights
stated in the Convention has been
accomplished by means of a series
of protocols addressed to civil and
political nghts The heads of the UN
treaty committees have recently
recommended that new human
rights instruments be elaborated as
protocols to existing instruments
and attached to the implementation
mechanisms established under
those instruments

Among the key elements of an
efiective and sound standard set-

ting procedure are:

*** Adequate preparatory re-
search by the Secretariat or outside
axperts to inform the decision to
initiate new standard setting

Preparatory work should be



aimed at ascertaining whether a
new instrument is needed, defining
the reach of political consensus on
that need and on the norms that are
likely to be accepted by states, and
suggesting whether the new instru-
ment should take the form of a
declaration or a convention The
necessary political discussion in the
GA or ECOSOC of the need fora
new Instrument would then be
informed by such prior studies
Preparatory work should include
soliciting and analyzing the views
and recommendations of govern-
ments, relevant governmental
organizations and interested non-
governmental organizations
(NGOs)

At the inttial stage of the ILO’s
highly structured and effective law-
making procedure, for exampie, the
International Labour Office prepares
a preliminary report summarizing
national law and practice and circu-
lates this report to governments,
together with a questionnaire
designed to determined what
standards states would be prepared
to accept Governments are re-
quired to consult with organizations
representing workers and manage-
ment in formulating responses to
the questionnaire Drawing on those
government responses, the office
compiles a second report identify-
ing the pnnciple issues to be con-
sidered by the General Labor
Conference and presenting propos-
als concerning the form of the In-
strument to be adopted and its
substantive content These reports
are discussed at the Conference
and on an ongoing basis by drafting
committees which analyze and vote
on draft provisions and proposed
amendments

r** Thorough research at the
initial stages to identify relevant
aexisting standards.

Such preparatory studies should

seek to identify the areas of poten-
tial normative conflict, overlap or
gaps and determine how the
proposed instrument would relate to
the established legal framework
Supporting research and comment
on draft texts should be sought at
subsequent, fixed stages of the
drafting process for further clarifica-
tion of the normative relationship
between the draft instrument and
existing standards. In this connec-
tion, the Administrative Committee
on Coordination has proposed that
intergovernmental bodies formally
provide for mutual consultation
prior to the adoption of new Instru-
ments and for submission of
comments by other organizations
on draft texts

Again, the ILO's procedures offer
a useful model The ILO Secretariat
includes information on relevent
conventions and recommendations
in preliminary questionnaires circu-
lated to ILO members on a pro-
posed subject for new standard
setting The Secretariat draws atten-
tion to existing provisions that paral-
lel any of the draft provisions and
also drafts a provision to be includ-
ed in the new instrument, recalling
existing instruments

*** The nrbal draft of a new
nstrumeint should be prepared by

BXPENTS

A draft text prepared by experts
with deliberate attention to existing

standards can facilitate more fo-
cused debate and ensure that
technical legal considerations are
taken into account In general,
bodies with broad membership,
such as the GA, will face considera-
ble difficuity in attempting to elabo-
rate a sound draft on the basis of
competing proposals by govemn-
ment representatives.

In assessing the ILC's work,
several commentators have argued
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that negotiations between states
based on ILC drafts have yielded
more success than deliberations
initiated without a preliminary draft
or with drafts prepared by govern-
ment representatives Of course,
much of that success can be at-
tributed to the scholarly qualifica-
tions of many of the experts who
have served on the ILC

*** Ongaing research support
by the Secretariat and continuing
resort to governmenis, other UN
bodies and the specialized agen-
cies, and experts for comment on
successive drafis.

Drafting work shoukd proceed
according to a fixed timetable Ina
positive step In this direction, the
Commission decided at its 44th
session to submit the draft conven-
tion on the rights of the child to
the Secretariat for technical review
The Secretariat is mandated to
identify overlap and repetition
between and within draft articles,
check for consistency In the lan-
guage of the text, compare the
norms stated with existing intema-
tional standards, particulardy those
contained in the Covenants, and
recommend textual changes that
would correct normative conflict or
overlap In reviewing the draft, the
Secretariat is to incorporate
comment by such agencies as
UNICEF The Commission also
imposed a moratorium on new
proposals and established a timeta-
ble for the second reading of the
draft by the working group, and its
subsequent consideration by the
Commission, approval by ECO-
SOC, and review and adoption in
the GA. This procedural innovation
on the part of the Commission can
be adapted for other standard set-
ting in progress.



The Role of the GA
in Standard Setting

The Charter of the UN confers on
the GA a broad authority over the
UN's law-making activities which it
has failed to exercise systematical-
ly No coordinated infrastructure
has been evolved In the UN for
legisiative activity in the field of
human rights, standard setting
tasks have been dispersed among
numerous ad hoc and standing
bodies

Although the GA cannot be
expected, given the limits on its
time and expertise, to undertake
systematic coordination of the UN's
human rights law-making, it can
improve iis coordinating role

Particularly in light of its increas-
ingly active role in instructing the
Commission and the Sub-
Commussion, the GA could offer
geneval guidance for human rights
standard seiting, as it attempted to
do in resolution 41/120, by outliming
key elements to be incorporated in
law-making procedures

Moreover, the GA should
emphasze the importance of the
Secretary-General’s role in coordi-
nating the distnbution and ex-
change of infformation about the
UN's human rights law-making
activities in progress, including
expert studies and reports, as well
as in providing adequate technical
assistance

As the appropriate forum for the
development of political consensus,
the GA should attempt to achieve
an effective balance beiween the
implementation of exdsting instru-
ments and the progressive devel-

standard seiting are referred to the

most appropriate and competent
organs for consideration

Through ECOSOC, the GA can
also exercise the power of recom-
mendation to specialized agencies
regarding standard setting intia-
tives

Both the GA and ECOSOC
should refrain from engaging in
standard setting in areas in winch
the specialzed agencies have
greater competance and mora
experience In recent years the GA
has embarked on law-making in
fields that are within the constitu-
tional mandates of specialized
agencies such as the ILO and
UNESCO, creating the potential for
conflicting decisions as well as
unnecessary overlap

This In Brief was prepared by
Donna Sullivan of the Jacob Blaus-
tein Insttute for the Advancement of
Human Rights

The International League for
Human Rights, founded in 1942,
works to end torture, disappear-
ances, religious intolerance, cen-
sorship and other human nghts
abuses It s a private, non-
governmental human nghts advo-
cacy organization that has consulta-
tive status with the United Nations,
where it often speaks out against
hurmnan rights violations by member
states As a matter of pnnciple, the
International League accepts no
funding from any government or
intergovemnmental body The
Chairman of the League Is Jerome
J Shestack Its Executive Director
is Felice D Gaer

Additional copies of this and
other human rights background
reports in the In Brief series may be
obtained from the League's offices,
432 Park Avenue South, NY, NY
10016
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Getting the Message Out

Since the Universal Declaration
of Human Rights was adopted by
the UN General Assembly (‘the GA")
In 1948, the GA.and other organs of
the world body have called for the
Declaration to be widely dissemi-
nated "among all peoples though-
out the world" and to be publicized
by governments and read and
expounded in schools and else-
where .The GA asked that its text be
produced and distnbuted not only
in the official languages but in all
languages possible Even in the
early years of the UN, the special-
ized ‘_agencles and non-govemmen-

stal orgamizations were urged to join

in bringing the Declaration to the
attention of their members

Similar circulation and publictty
wereuencourag“ed for virtually all
later human nghts instruments

Since 1979, the UN Commission
on Human Rights: ("the Commis-
sion") has each year adopted a
specific resolution omn the "Devel-
opmaent of public information activi-
ties in the fleld of human rights® The
Secretary-General has prepared
annual reports to the Commission
on work in this field

Certain themes recur in the
resolutions, the Commission’s
primary concern has been with
teaching, education and information
activities. Commission recommen-,
dations have been directed not only
at the United Naflons but also to

s
« wekbrd . L

-

governments and nongovernmental
organizations ("NGOs") The
Commission has recommended
that the UN take measures

- to further develop public informa-
tion activities 1 human nrlths,

— to assure wider dlstnbution of the
text of the Universal Declaration of
Human Rights in "personalized"
versions and local languages,

~ to provide wider distnibution of the
texts of other major human nghts
instruments in regional languages,
-- to provide basic reference works
for UN Information Centers,

— to make greater use of audio-
visual techniques and co-produc-
tions,

-- to produce UN matenal in a sim-
piffied, attractive and accessible
form,

-- to produce a human nghts teach-
ing booklet and a "Compilation of
International Instruments”,

- to provide adequate funding from
existing resources and in particular
from the budget of the Department
of Public Information ("DPI") for
public information activilies on
human rights,

— to encourage NGO activities,

— to assure that key roles are
played by the Department’s UN
Information Centers ("UNICs"),

- to use the mass media, especially
radio and television,

- to utilize other parts of the UN
system, as well as NGOs, in the
dissemination of material on human
rights,

~to harmonize UN activities with
other organizations,

— to further develop the promotional
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and public mforrnatlomacth‘dtles of
the UN: Centne for ﬁumn

— to-establith and publl§h\ zroglster
of ways ann’ﬁghts rnato -can
be utilized on the. national level

The Commission has also asked
govemmnts
— topublicize the' U@I!ed Natlon'
work on human. rlgpts, especlall‘y
the-work of the Commisslon and
expertbodies, 3%
— to-disseminate the‘%‘m of.the
Un!\cersal Declaration: of‘HurE\an
Rights and the Covenants n local
languages,
— o establish national'focal points,
—to include human rights issues in
national: educatlonalr cunfcula

1

Recent' UN Action ) .

4,

1

At ﬁs,42nd m eral
Assembly: request quecnemw-
General “to. pgopare.a%’repomtor
presentatior’ to*lhe Ger} Assem-
bly at its forty—thitd sogslon qn the'
advisabilq‘(,\oi launch| gﬁwnh?n»
exsting resources,a'l B’ﬁdfﬂuﬁllc
lnfon'nation Ca::npangrLon IHuglan
Rights in 1989 and'to Include inthe
report an outline of planned ci_r\vl—
ties" The Commipslomow-l man
Rights, in its . resolutlon;'m 3 /74 0f
1988, welcomad that requiest:and
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5 Recent Achievements.and Plans  cation of the Human Rights Fact human rights public infqgnatlon
“fof the' Wonld@ampaign T Sheets»?wmksgues have'appeared; - campalgn must necessarily,6o:the,

’ otheng’lo”és,y Dookletsare promused “gistribution of the¥, pﬂncipl hﬁman
Under‘Secretary JanMartenson, on.advisory. services, facial dnscnm-* rights mstmments»aaproved -

- who haads the Human Rights Iunatiomand apanheid&torture ¥ usually by consenslis— by the .
Centre i Geneva, has repeatedly . dlsappearances. mdrganous popu- , member states But even here; the:
stressed his desire to-dramatically Iatlons and on summary. or arbmary picture i1s very clouded Production
|mprove the UN's public Informauon exacutioms An, in(om1at1on kitfor ~ “of the Universal 'Daclaratlonbls,iso
“programs’ Tothis end, he hasout- INGOs consists of some of the © = far’ proceedlng vory*slaWI" Only.au
Imedga number of new initiatlves, ‘materials noted above Al ’Huma “faw language vefslons;'hava been

éome"nmndﬁad by the Assembly  Rights Newsletter is alsobéing . added to the officialUN storehous
‘and'Commission, and some under- produced | in the:past yéar -bringlng*“the K
, laken'tiy'the UN Centre'for Human . Pumber from 70 to T7asy notgd' !But
" Rights directly According to the Centre; the new most'ofithe 77 vérsiosaresiot
World Infom'nafiom Progtam would ¥ readily availabla. %
In addition to completing a be based lorr‘ghe “thrae plllars of !m*Eadlor su

nuriber of publications requested  standard setting | legisiation Impla-“‘ are aﬁiseﬁl’ﬁmn ny 6? NICs
1By the. Cornmlssion‘!“me”CemIrahﬂs mentation and Information The wMa Golng Ibeyon(h e
begun to,produce’an array‘ ofamate- campalgn would be carried out i UnNersa'I 'ﬁedaraﬂon‘to ‘mher in-
ri‘als tha fortieth aﬁri{ﬁrsary'of: - “all regions. ofthe world "in aabal- sgumants brings;one’ intmmurklaf
the Unl\?’orsal Declaration fact anced factual and objective *, gmqnd Translations ok ihesa
%ueﬁom and' anmnbook * manner’, and i s.anticipated thatuni _ treatigs-and declaraigns rarelyiexist
dets ;posters. and $0 forth Tnthis addmion tc mo the UN, all mémber % - . innmora than three Ianguagw .
sffon ‘the'Centre has worked to- - $tates wm.ﬂd"paﬂicnmte along with', Comparatelyfew. oo;;lés are >
:getherf'wuh the DPI, which noﬂv has NGOsand othiers*Im addrtion to” _ + producedn ofﬁclal‘UNﬁ%ﬁ’glhges
a: stafﬂpér%‘oﬁ spéCializing in hiiman  new printed materials, thie world - otherithan the three majorworking
ngtltglmaternals program would' include utaglonal flhnguages.,'Eninsh French dnd
e workshops and training courses in_* ‘Spanish’ Some instruirients, such

Among their'achievements are  vanous parts of the world on the " as the:Declaration Against Religious

the following In printed Information basis of specific UN mandates. “  Intolerance have never been piib-
The text of the Universal*Declaration fellowships, and spectal observ- hished In Russian .or Arabic ‘even
is now available in 77 Ianguages ances though an offictal version necessari-

Duringn'gaa the Department of

Public Iriformation publishedm7 * Assessing the Imipact
new Ianguages and producvon of 7 ’ ed) and despite the fact that-UN
additional language. versions is “In assessing the impactof the  bodies have requested‘such' publl—
undemay The Centre clalms thata UN's public information pmgram in cation in speciﬁc resolutions.
survey of stocks of local Ianguage human fights, {hs !orsmost crténon

ly exists in each language (drawn
up when the instrument was adopt-

. versnons"fheld by UN 1nforrnation must Lbegwhameﬂthe program' will Sacondly, there Is a‘bureaucmt-

Cemf’érs agvas undertaken toensure  help people’ Ieam what thelr‘dghts“ ic ‘problem:that must be o%é“rcom

i~ s‘i:fhghci&m -quantllles were avalablo are For wnhom knowtng thts. th% DPI normally has the technioal»

; apd where necessary, repﬂnls of  cannot clainithose dghts or othér" . “expertisa in the’a"?eﬁ'of[ publlc
L Md-sggck texts have been*under- wise make use fof the intsmational - mfom'latlon production and"dlssem-
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"Wiakah 60,000 coples ofia-special” o national - machinery fo protect :* Thatiof, but It is'the HuarAights

‘

An Nrersary ‘edition of thie‘interna- their jﬁurnan rights Todate; as one +, Centre.thdt has the factual knowl

tlon“a?‘Bm of Human nghts was ieprasantative remarked a}_,,‘the ‘GA" edgeand genuine funderstandlng of
produced by the DPI, which in- last year, ftﬁe lTN%‘hun'san rights the subject matter The*two;iflivi-

“dudes thé texts of the D ration ' programs ara “Invisibie 1n most stons must work | bottentogaﬂm.

nd‘{C%v’enéTnts, inall officiallan-  parts of the world™* drawing'on'the: enamoui’%resomces
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.. Rights;, uestions and Ansiers In overcoming:this shield: of invis ’

Hiavé ‘been distributed primariy to  ibility. much depends of .the?’dan&f” It is important to me?effon
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Human Rights has begun the pubii- Theleast’ coftroversial of the guardnteés that humﬁ?"rlg not
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be concentrated exclusively at the
Centre in Geneva, but that other
bureaus and specialized agencies
have their own experts "in house®

Furthermore, there must be
genuine accountability on the
production of public information
matemals in human.rights to the
respansible UN organs To date,
targets have neither been set nor
adhered to As a result, Iittle has
been accomplished and years pass
with few resuits A teaching booklet
on human rights has languished for
years, ready for final production

In using modem audio-visual
technology and communications
technology, more attention needs to
be paid to the content of program-
ming Several recent UN radio
programs on human nghts drone
on citing UN resolutions and de-
bates but do virtually nothing to
explain the nature of the human
rights guarantees or their denial A
program on raclal discrimination,
for example, never explains in
human terms what the phenomenon
means in practice, concentrates
exclusively on South Afnca, and
refers to.the global problem of race
discrimination by merely stating in
passing that racial discnmination
does exist in other parts of the
world Programming on the Univer-
sal Declaration s Ittle better Only
specific programs.on political
pnisoners in South Africa, for
example, get into the human side of
human rights — what the violations
are, how they are conducted, and
what 1s being done about 1t

Much greater UN oversight is
required of radio and other mass
programming where huge numbers
of persons can be reached and
where large sums are being spent.
Production of glossy booklets for
distribution in Western Europe or
North America will do Inttle to help
those who are most in need of
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knowing and finding ways to exer-
cise their fundamental nghts.

Additionally, all of this matenal
lacks the human side who are the
heroes of the human nghts mav-
ment? The UN has none The
people in UN radio programs, the
texts in UN booklets all address
organs of the UN, and repeatedly
cite high officials of the Secretanate
The UN's most recent lengthy
account of ts human rights‘accom-
plishments, The UN and Human
Rights, published in 1984 and
presantly scheduled for translation
and re-issuance in several other
languages, omits mention of all real
people — except for a few UN
Special Rapporteurs who complet-
ed studies on topics many years
ago Indiscussing the events lead-
ing to the formation of the UN, the
adoption of the Charter and later,
the Universal Declaration of Human
Rights, the UN s book refers to the
role of the "President of the United
States” and the "Pnme Ministér of
the United Kingdom"® -- without ever
mentioning the names of Frankiin
Roosevelt or Winston Churchill And
Eleanor Roosevelt, whose key role
regarding the Universal Declaration
1s widely acknowledged, and who
chaired the Commussion durnng the
drafting and thereafter, is simply
never referred to History — whether
of an organization like the UN or a
maovement ike modern human
rights advocacy — is made by
people They belong in the UN's
public information work.

Much more must be done to
personalize and humanize the UN's
human rights public information
programming, located, ironically in
one of the world's foremost bas-
tions of media talert

This In Brief was prepared by
Felice D Gaer of the Intemational
League for Human Rights with the
assistance of J Stedman Stevens of
Columbia Unversty .,

The IniermtionalgLeagua for
Human Rights, foundediin 1942,
works to-end 'torture, dnsappear
ances, rellglous Intderanoe}oen-
sorship ahd othef'human nghts

abuses Itis a*private fon-govem-
mental human rights advocacy
organization that has.consultative
status with the United Nations,
where it often speaks out against
human nghts violations:by'member
states As a matter of principle, the
League accepts no funding from
any government or intergovernmen-
tal body The Chairman of the
League is Jeroms J Shestack

Addtional copies of.this and.
ather human nghts background
reports in the /n Brief series may be
obtained from the League's-offices,
432 Park Avenue South, NY, NY
10016



Declaration on the Elimination of All Forms
of Intolerance and of Discrimination

Based on Religion or Beliet

United Nations




INTRODUCTION

One of the basic purposes of the United Nations, as
set forth In its Charter, is the promotion and encour-
agement of respect for human rights and fundamental
freedoms for all without distingtion as to race, aex.
language, orreligion

Freedom of belief 1s one of the rights proclanme’d in
tha Umversal Declaration of Human:Rights, adopted,
by the General Assembly in, 1948, and in the Interna-
tional Covenant on Civil and Political nghta. adopted
in 1966

The Preamble to the Universal Declaration of
Human Rights states that "the advent of a world In
which human beings' shall enjoy freedom' of 'speech
and belief and freedom from fear and want has'been
praclaimed as the highest aspiration of the common
people”

Article 2 declares that “Everyone is entitied to all
the rights and freedoms set forth in this Declaration,
without distinction of any kind, such as race, colour,
sex, language, religion, ‘political or other opinion, na-
tional or social origin, property, birth or other status"

Article 18 of the Universal Declaration of Human
Rights states that “Everyone has the right to freedom
of thought, conscience and religion, this right in-
cludes freedom to change 'his rellglon or 'belief, and
freedom, either alone or in community with others
and in public or private, to manifest his religion or
belief'in.teaching, practice, worship and.observance "

This right was transformed into a legal obligation
for ratifying States in article 18 of the International
Covenant on Cwvil'and Political, Rights, which states
that

“1 Everyone shall have the right to freedom of
thought, conscience and religion This right shall in-
clude freedom to have or to adopt a religion or belief
of his choice, and freedom, either individually or in
community with others and in public or private, ‘to
manifest his religion or belief in worship, observance,
practice and teaching

-

“2 No one shall be subject to coercion which
would impair his freedom to have or to adopt a rellgion
or bellef of his choice



"3 Freedam to manifest one’s religion or beliefs
may be subject only to such limitations as are pre-
scribed by law and are necessary to protect public
safety, order, 'health, or morals or the fundamental
rights and'freedoms of others

“4 The States Parties to the present Covenant un-
dertake to have respect for the liberty of parents and,
when applicable, legal guardians to ensure: the reli-
gious and moral education: of their children In con-
formity with their own convictions "

Preparation of a draft declaration on the elimination
of all forms of intolerance and of discrimination
based on religion andibelief originated in 1962, when
the Idea of a United Nations instrument on this issue
was first approved by the General Assembly Two dis-
tinct documents were then envisaged a declaration
and an international convention

In 1972 the General Assembly declded to accord
prionty to the completion of the Declaration before
resuming consideration of the draft International

Convention At the Assembly's request, the question
of a draft Declaration'was considered by the Commis-
sion on; Human Rights at.each of lts annual sessions
from 1974 to 1981 In March 1981, the Commission
adopted the text of a draft Declaration, which was
submitted, through the Economic and Social Council,
to'the Generall Assembly at Its regular session later
that year ' ot - )

On 25 November 1981, the General Assembly pro-
claimed the Declaration on the Elimination of All
Forms of Intolerance and of Discrimination Based on
Religion and Bellef, stating that it considered it es-
sentlal “to promote understanding, tolerance and re-
spect In matters relating to freedom of religion and
belief” and that it was resolved “to adopt all neces-
sary measures for the speedy elimination of such in-
tolerance iin all its forms and manifestations and to
prevent and combat discrimination on the grounds of
religion or belief”

The fullitext of the Declaration follows



- DECLARATION ON THE ELIMINATION OF ALL FORMS OF INTOLERANCE
! AND OF DISCRIMINATION BASED ON RELIGION OR BELIEF

Adopted by the General Assembly on 25 November 1981 ' ¢
(resolution 36/55) !

€

The General Assembly,

_Considering that one of the basic principles of the
Charter of the United Nations 'is that of the dignity
and equality «nherent in all human 'beings, and that
all Member States have pledged themselves to take
joint and separate action in co-operation with the Or-
ganization to promote and encourage universal re-
spect for and observance of ‘human rights and funda-
mental freedoms for all, without distinction as to
race, sex, language or religion,

Considering that the Universal: Declaration of
Human Rights and the Internationall Covenants on
Human Rights proclaim ,the principles of non-
discrimination and equality: before the law and the
right to freedom of thought, conscience, religion and
belief,

' Considering that the disregard and'infringement of
human rights and fundamental freedoms, In particular
of the right to freedom of thought, conscience, re-

ligion or whatever behef, have brought,'directly or in-
directly, wars and great suffering to mankind, espe-
cially where'they serve as a means of foreign'interfer-
ence in the internal affairs of other States and
amount to 'kindling ‘hatred between ‘peoples and
natlons, :

Considering thatireligion or belief, for anyone who
professes either, 1s one of the-fundamental elements
in hig conception of life and that freedom of religion
orbellef'should be fully respected and guaranteed, ‘'

Considering that it 18 essential to promote under-
standing, tolerance and respect in matters relating to
freedom of religion and bellef and to'ensure that the
useiof religion or behef for ends inconsistent with the
Charter, other relevant instruments of the 'United Na-
tions and the purposes and'principles of the present
Declaration is inadmissible,

Convinced that freedom of religion and belief
should also contribute to the attainment of the goals



of world peace, social Justice and frlendship among
peoples and to the elimination of Ideologles or prac-
tices of colonialism and racial discrimination,

Noting with satlsfaction the adoption of several,
and the coming into force of some, conventions,
under the aegls of the United Nations and of the spe-
clalized agencles, for the elimination of various forms
ofidiscrimination,

Concerned by manifestations of intolerance and
by the existence of discrimination in matters of reli-
gion or ‘belief still in; evidence in .some areas of the
world,

Resolved to adopt all necessary measures for the
speedy elimination.of such intolerance in allits forms
and manifestations and to ‘prevent and combat dis-
crimination on the grounds of religion oribellef,

Proclaims this Declaration on the Elimination«of All
Forms of Intolerance and of Discrimination Based on
Religion orBelief ;

Article 1

1 ‘Everyone shall have the right to freedom. of
thought, conscience and religion This right shall in-
clude freedom to have a religion 'or whatever bellef of

his ghalce. and freedom, elther individually or in com-
munity with others and in public or private, to mani-
fest his religion or belief in worship, observance,
practice and'teaching

2 No one shall be subject to coercion which would
iimpalrihis freedom to have a religion or bellef of his
choice

3 Freedom to manifest one's religion or bellefs
may be subject:only to such limitations as ‘are pre-
scribed by law and are necessary to protect public
safety; order, health or morals or the fundamental
rights and freedoms of others

Article 2

1 No one shall be subject to discrimination by any
State, Institution, group of persons or person on the
grounds of religlon or other beliefs

2 For the purposes of the present Declaration, the
expreasion “Intolerance and discrimination based on
religion or ‘bellef" means any distinction, exclusion,
restriction or preference based on religlon or belief
and having as Its purpose or as Its effect nullification
or impairment of the recognition, enjoyment or exer-
cise of human rights and fundamental freedoms on
an equal basis



Article 3

Discrimination between human beings on the
grounds of religion or bellef constitutes an affront to
human dignity and a disavowal of the principles of
the Charter of the United Nations, and shall be con-
demned as a violation of the human rights and funda-
mental freedoms proclaimed In the Universal Decla-
ration of Human Rights and enunciated In detall in
the International Covenants on Human Rights, andias
an obstacle to friendly and peaceful relations be-
tween nations "o

Article 4

1 All States shall take effective measures to pre-
vent and eliminate discrimination, on the grounds of
religion or beliefiin the recognition, exercise and en-
Joyment of human rights and fundamental freedoms
in all fields of civil, economic, political, social and cul-
tural life

2 Al States shall make all efforts to enact or res-
cind legislation where necessary to prohibit any such
discrimination, and to take all appropriate measures
to combat Intolerance on the grounds of religlon or
other beliefs in this'matter, -

Article 5

1 The parents or, as the case may be, the legal
guardians of the child have the right to organize the
life within the famlily in accordance with their religion
or belief and bearing in mind the moral education in
which they'believe the child should be brought up

2 Every child shall' enjoy the right to have access
to education in the matter of religion or belief in ac-
cordance with the wishes of his parents or, as the
case may be, legal guardlans, and shall not be com-
pelled to receiveteaching on religion or'belief-against
the wishes of his parents or legal guardians, the best
Interests of the child being the guiding principle

3 The child shall be protected from any form of
discrimination on the grounds of religion or belief He
shall be brought up in a spirit of understanding, toler-
ance, friendship among peoples, peace and universal
brotherhood, respect for freedom of religion or belief
of others, and in full consciousness that his energy
and talents should be devoted to the service of his
fellow men

4 In the case of a child whois not under the care
either of his parents. or of legal guardians, due ac-
count shall be taken of their expressed wishes or of
any other proof of their wishes in the matter of religion



or belief, the best interests of the child being the guid-
ing principle

5 Practices of a religion or beliefs in which a child
18 brought up must not be injurious to his.physical or
mental health or to his full development, taking into
account article 1, paragraph 3, of the present
Declaration

Article 6

In accordance with:article 1 of theipresentiDeclara-
tion, and subject to the provisions of article 1, para-
graph 3, the right to freedom of thought, consclence,
religion or behef shall include, inter alia, the following
freedoms

(a) To worship or assemble in connexion with a re-
ligion or bellef, and to establish and maintain places
for these purposes,

(b) To establish and maintain appropriate charit-
able or humanitanan institutions,

(c) To make, acquire and use to an adequate
extent the necessary articles and materials related to
the rites:or customs of a religion or belief,

(d) To write, 1ssue and disseminate relevant publi-
cations in these areas,

(e) To teach a religion or belief in places suitable
for these purposes,

(f) To solicit and receive voluntary financial and
other contributions from’individuals and institutions,

(@) To train, appoint,.elect or designate by succes-
sion appropriate leaders called for by the require-
ments and standards of any rellgion or belhef,

(h) To observe days of rest and to celebrate holl-
days and ceremonies in accordance with the pre-
cepts ofione’s religion orbslief, .

() To establish, and maintain communications with
individuals and communities in matters of religion
and belief at the national and international levels

Article 7

The rrights and freedoms set forth in the present
Declaration shalllbe accorded in national legisiations
in such amanner that everyone shall be able to avail
himself of such rights and freedoms in practice

Arﬁcl_e 8

Nothing In the present Declaration shall be con-
strued as restricting or derogating [from any right
defined in the Universal Declaration of Human Rights
and the International'Covenants on Human Rights



READINGS AND PROGRAM SUITABLE FOR ADAPTATION
TO RELIGIOUS SERVICES

This service is composed of readings from the Declaration
on the Elimination of all Forms of Intolerance and df Discrimination
based on Religion or Belief. For each circumstance, the liturgy
may be different. Groups may wish to add study materials or prayers
from their own faith. All could have the following parts: an
opening call to celebration; remarks on religious freedom ; a general
service based on readings from the Declaration; original prayers
and meditations written for the occasion or adopted from the

participants' tradition; silent meditation; closing words.

In the enclosed readings from various faiths, some words have

been changed, such as "man" becoming "people" or "all".

The purposes of a prayer or meditation service are not only
for information and celebration but also for people to commit

themselves to religious freedom,



MEDITATION SERVICE ON
THE DECLARATION ON THE ELIMINATION OF ALIL FORMS OF
INTOLERANCE AND OF DISCRIMINATION BASED ON RELIGION OR BELIEF

CALL TO CELEBRATION

REMARKS ON THE MEANING OF RELIGIOUS FREEDOM
READINGS FROM DECLARATION

UNISON:
Considering that one of the basic prancaples of the Charnter of
the Uneted Nations is that of the dignity and equalaty inhenent
4n all human beings, and that all Member States have pledged
themselves to take joant and separate action an cooperation wath
the Onganszation to promote and emcourage untversal nespect for
and observance of human rights and fundamental freedoms for akll,

without distincteon as Zo nrace, sex, Language or nelagion,

READER:
Considering that the Universal Declaration of Human Rights and
the International Covenants on Human Rights broclaim the principles
of non-disc¢rimination and equality before the law and the right

of freedom of thought, conscience;, religion and belief,

UNISON: !
Conssdenang that the diesnegand and angringement of human raghts
and fundamental freedoms, an particular of the naght to greedom
0f thought, donscience, religion or whatever belief, have brought,
derectly on andanrectly, wars and great suffering to mankand,
especially whenre they serve as a means o0f foresgn aniernfenence
An the anternal affains of othen States and amount 2o kandling

hatred between peoplesand nations,



READER:
Considering that religion or belief, for anyone who professes
.either, 1s one of the fundamental elements in his conception of
life and that freedom of religion or belief should be fully

respected and guaranteed,

UNISON:
Conssdernaing that 1+t ¢4 essential to promote undernsdtanding, Zolerance
and nrespect Ln mattens nrelating Lo greedom of neligion and belreg
and to ensure that the use of nelrgion orn belref for ends wnconssstent
with the Chanter of the Unated Nations, other nelevant anstruments
0f the UniZed Nations and Zthe purposes and prainciples o4 the

present Declaratron L4 anadmessable,

READER:
Convinced that freedom of religion and belief should also contribute
to the attainment of the goals of world peace, social justice and
friendship among peoples and to the elimination of idealogies or

practices of colonialism and racial discrimination,

UNISON:
Notang wath satisfaction the adoptron of aeuenqﬂ, and the comang
anto gorce of some conventeonsd under the aegas of the Unaeted Nations
and af the specialized agencies, for the elumination 04 various

gornms of descramanateion,

READER:
Concerned by manifestations of intolerance and by the existence
of discrimination in matters of religion or belief still in

eviderice 1n some areas of the world,



UNISON:
Resolved to adopt all necessary measuncs forn the speedy elimanation
0f such «ntolenance an all 115 forms and mancfestdteons and Zo
prevent and combat descramination on the ground of nelageon on

belref,

READER:
Everyone shall have the right to freedom of thought, conscience
and religion. This right shall include freedom to have a religion
or whatever belief of his choice, and freedom, either individually
or in community with others and in public or private, to manifest
his religion or belief in worship, observance, practice and

teaching ...

UNISON:
No one shall be subject fo discramination by any State anstrtution,

group o4 persons or person om ground of rnelagion or othern belriegfs...

READER:
Discrimination between human beings on grounds of religion or
belief constitutes an affront to human dignity and a disavowal
of the principles of the Charter of the UHited Natidns and shall-“
be condemned as a violation of the human rights and fundamental
freedoms proclaimed in the Universal Declaration of Human Rights
and enunciated in detail in the International Covenants on Human
Rights, and as an obstacle to friendly and peaceful relations

between nations.

UNISON:
ALL States shall take effective measunes to prevent and eliminate

dedernamenateion on the grounds of helageon or belied «n the recognation,



4-

exencise and engoyment of human raghts and fundamental f{reedoms

(i all fields of caval, ceconomac, polafscal, socsal and cultunal
Cege...

READER:
The child shall be protected from any form of discrimination on
the ground of religion or belief. He shall be brought up in a
spirit of understanding, tolerance, friendship among peoples,
peace and in universal brotherhood, respect for freedom of religion
or belief of others, and in full consciousness that his energy

and talents should be devoted to the service of his fellow men...

UNISON:
The rights and freedoms set fonth «nthe present Declaration shall

be accorded «n national Legislation in such a manner that dvefyone

shall be able to avail himself of such nights and freedoms 4n

practice.

PRAYERS
SILENT MEDITATION

CLOSING WORDS



FROM
PRAYERS AND THOUGHTS FROM WORLD RELIGIONS
HUMAN FAMILY DIVERSITY

The diversity in the human family should be the cause of

love and harmony, as it is in music where manydifferent

notes blend together in the makihg of a perfect chord.

If you meet those of a different race and colour to yourself,
do not mistrust them and withdraw yourself into your shell

of conventionality, but rather be glad and show them kindness.
Think of them as different coloured roses growing in the
beautiful garden of humanity, and rejoice to be among them.

Baha+ ABDU'L -BAHA

We cannot in truthfulness call upon that God who is Father

of all if we refuse to act in a brotherly way toward certain
peoplée, created though they be to God's image. A person's
relationship wath God and with other people is so linked
together that Scripture says: "He who does not love does not
know God" (1 JN,.4:8). The ground is therefore removed from
every theory or practice which leads to a distinction between
peoples 1n the matter of human dignity and the rights which

flow from 1t. As a consequence, Christians reject, as foreign
to the mind of Christ, any discrimination against people or
harassment of them because of their race, color, condition of
life, or religion. Accordingly, following in the footsteps of
the holy Apostles Peter and Paul, may all Christians "maintain
good fellowship among the nations" (1 Pet.2:12) and, 1f possible,
as far as is in them lies, keep the peace with all (cf.Rom.12:18)
so that they may truly be children of the Father who 1s in
heaven (cf.Mt.5:45)

Chrisitran Adapted gfrom N.A.-Vatican Councal 11

IN THE HEARTS OF ALL
God 1s seated in the hearts of all.
Haendu Bhagavad Gita
ALL BROTHERS AND SISTERS

May the time not be distant, O God, when all your children

will understand that they are brothers and sisters, so that

one 1in spirit and one in fellowship, they may be for ever united
before You. Then shall Your Kingdom be established on earth,
and the word of your prophet shall be fulfilled; 'the Lord will
reign for ever and ever.'

Jewssh Senviece 04§ the Heart



HUMANKIND - A SINGLE NATION

O God, 1t 1s Thy word that humankind 1s a single nation,

so0 all human beings are born free and equal in dignity

and rights, they are endowed with reason and conscience

and should act towards one another in a spirit of brotherhood
and sisterhood.

Muwslim Koran, and
Unated Nations Universal
Declaratron 0§ Human Raghits

THE RELIGION OF LOVE

My heart is capable of every form; 1t 1s a pasture for
gazelles and a convent for Christian monks, the pilgrim's
Kaaba, the tables of the Torah and the book of the Koran.

I follow the religion of Love, whichever way his camels take.

Sufa

IN EVERY RELIGION A SEVERAL RAY

Creator of all, thy people of every clime, of every creed,

wait upon thee. In thought of our common origin, all diversity
1s lost, and sense of our human brotherhood and sisterhood
remains. Of the one light of Truth, teach us to see in every
religion a several ray. Inspire our souls with love of the good
in every form, that we may keep our temple always open-doored

to every breath from Heaven, where Truth and Peace may come
to dwell.

Zonoastrian Adapted



POSSIBLE CLOSING WORDS

AKBAR'S DREAM

Take leave of rancour of caste and creeds,
Let people worship as their hearts commend.
Uphold from every faith the noblest deeds,
And bravest soul for counsellor and friend.

The sun shall rise at last when creed and race
Shall bear false witness each of each no more.
Before one altar Truth shall Peace embrace,
And Love and Justice kneeling shall adore.

Tennyson-adapted by WiLL Haes

(]

All nations are coming into ever closer unity. Peoples of
different cultures and religions are being brought together
in closer relationships. There 1s a growlng CoOnscloOUSness

of the personal responsibility that weighs upon every
individual. All this is evident. Consequently, in order

that relationships of peace and harmony may be established
and maintained within the whole of humankind, it 1s necessary
that religious freedom be everywhere provided with
constitutional guarantees and that respect be shown for

the high duty and right of the person to lead a religious
life in society. May the God and Creator of all grant that
the human family, through careful observance of the principle
of religious freedom in society, be brought to the sublime
and unending freedom of the glory of the children of God.

Adapted grom D.H.-Vatican Councael 11





