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CHAPTER 1 oy

INTRODUCTION

1.1 The Commission a
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The Attorney General’s Commission on Pornography (referred to

~ throughout this Report as *The Commission®) vas established

pursuant to the Federal Advisory Coemittee Actl on February 22,
1985 by then Attorney General of the United States William French
Smith, at the specific request of President Ronald Reagan.
Notice of the formation of The Commission, as required by Section
9(c) of the Federal Advisory Coa-ittae Act, vas given to both
Houses of Congress and to the E}hrary of Congress on Harch 27 and
Harch 28, 1985. On Hay 20, 1983, Attorney General Edwin Heese III
publicly announced formation of the Coemmission and the names of
its eleven members, all of vhoa served throughout the duration of

the Comeission’s existence.

The formal mandate of The Comsmission is contained in its
Charter, vhich is attached to this Report es an appendix. In
accordance with that Chartef. ve vere asked to ‘determine the
nature, extent, and ispact on society of pornography in the
United States, and to sBake @pecific recomsendations to the
Attorney General concerning more effective wvays in vhich the
spread of pornography could be contained, consistent with

congstitutional guarantees.® Our escope was undeniably broad,

- - - - -

1. S U.S.C. App.2, 86 Stat. 770 (1972), as amended by 90 Stat.
1241, 1247 (1976).



including the specific mandate to “study . . . the dimensions
of the problem of pornography,® to ®review . . . the aveilable
empirical evidence on the relationship betwveen exposure to
pornographic materials and antisocial behavior,® and to explore
“possible roles and initiatives that the Department of Justice
and agencies of local, State, and federal government could pursue
in controlling, consistent with constitutional guarantees, the

production and distribution of pornography. ®

Because ve are a commission appointed by the Attorney General,
vhose responsibilities are largely focused on the enforcement of
the lav, issues relating to the lav and to lav enforcement have
occupied a significant part of our heerings, our deliberations,
and the sgpecific recommendations that accoepany this Report.
That our mandate from the Attorney General involves a s@pecial
concern vith enforcement of the lav, however, should not indicate
that we have ignored other aspects of the issue. Although vwe
have ;ried to concentrate on lav enforcement, we felt that vwe
could not adequately address the issue of pornegraphy, including
the issue of enforcement of lavs relating to pornography, unless
ve loocked in a larger context at the entire phenoeenon of
pornography. As a result, ve have tried to examine carefully the
nature of the industry, the social, m=soral, political; and
scientific concerns relating to_o; purportedly Jjustifying the
regulation of that industry, the relationshiﬁ betveen lav

enforcement and other methode of social control, and a host of

other‘topica that are inextricably linked with lav enforcement ....

issues. These various topica are hardly congruent with the issue



of-lav enforce nat, hovever, and thus it has n necessarily the
case that issues other than lav enforcement in its narrovest
sense have been before us. In order that this Report accurately
reflect vhat wve thought about and vhat wve felt to be important,
ve have included in the Report our findings and recosmendations
with respect to many issues that are related to but not the same

as lav enforcement.

For seimilar reasons, ve have been compelled to consider
substantive topics not, strictly speaking, specified exactly in
our charter. A fev examples ought to make clear the probless
that surround trying to consider ean . issue that itself has no
cleer boundaries: We have heard testimony and considered the
relationship betveen the porhography industry and organized
crime, and this has forced us to consider the nature of organized
crime itself; wve have examined the evidence regarding the '
relationghip betveen pornography and certain forms of anti-social
conduct, and this has necessitated thinking about those other
factors that wmight also be causally relitad to anti-social
conduct, and about just what conduct ve consider anti-social; vwe
have thought about child porncgraphy, and this has caused us to
think about child abuse; and ve have, in the course of thiuking
about the relationship betwveen pornography and the family,
thought seriously sabout the importance of the faeily in
contesporary America. This list of examples is  hardly
exhaustive. VWe mention thes here, hovever, only to show that our
inquiry could not be and has not been hermetically sealed. But

ve all feel that what we may have lost in focus has =ore than



been compensated for in the richness of our current contextual

understanding of the issue of pornography.

1.2 The ¥Work of the Commigsion

We have attempted to conduct as thorough an investigation as
our severe budgetary and time constraints permitted. The
budgetary constraints have limited the size of our staff, and
have prevented us from commissioning independent research. VWe
egspecially regret the inebility to., commission independent
research, because in many cases our deliberations have enabled us
to formulate issues, questions, and hypotheses in wvays that are
either =more novel or sore precise than those reflected in the
existing thinking about this subject, yet our budgetary
constraints have kept us from testing these hypotheses or
angsvering these questionms. In nuserous places throughout this
report we have urged further research, end we often recossend
that research take place along specific line;. ¥e hope that our
suggestions will be taken up by researchers. Neither this Report
nor any other &hould be taken as definitive and final, and we
congider our suggestions for <further research along particular

lines to be one of the most important parts of this document.

The time constrainta have also been significant. We all vwish
ve could have had much more timee for continued discussion among
ourselves, as the process of deliberation among people of

different backgrounds, different points of viev, and different

areas‘of expertise has been perhaps the most fruitful part of our ...

task. Yet ve have been required to produce a report vithin a



year of our creation as a Commission, and our ability to meet
together has been limited by the budgetary constraints just
referred to, as vell as by the fact that all of us have
responsibilities to our jobs, our careers, and to our families
that make it impossible to ausponﬁ every other activity in vhich

ve are engaged for the course of a year.

Despite these limitations, ve have attespted to be as careful
and as thorough as humanly possible within the boundaries of
these constraints. We thought it aaﬁecially important to hear
from as vide a range of perspectives as possible, and as a result
held public hearings in Washington, D.C,. from June 18 to 20,
1985; in Chicago, Illinois, fros July 23 to 25, 1985; in Houston,
Texas, from September 10 to 12.'1985; in Los Angeles, Californis,
from October 15 to 18, 1983; in Hiami, Florida, from Hovember 20
to 22, 1985; and in New York City from January 21 to 24, 1986.
With the exception of the initial hearing in Vashington, each of
the hearings had a central these, enabling us to hear together
those people vhose testimony related to the saee issue. Thus the
hearings in Chicago focused on the lav, lav enforcesment, and the
constraints of the First Asendsent; in Houston wve concentrated on
the behavioral sciences, hearing from psychologists,
psychiatrists, socioclogists, and othofn vho have been clinically
or experimentally concerned vith exasining the relationship
betveen pornography and husan behavior; in Los Angeles our

primary concern wvag the production side of the industry, and we

heard testimony from those vho vere knovledgeable about er

involved in the process of producing, distributing, and msarketing



pornographic materials; in Hiami most of our time was spent
dealing vith the issue of child pornography, and we heard from
people vho in either their professional or personal capacities
had familiarity with the creation, consequences, or legal control
of child pornography; and in Nev York we heard about brgani:ed
crime and its relationship with the production, distribution, and

sale of pornographic materials.

Although these hearings each had their specific concentration,
ve also attempted to hear people th}oughout the country vho
vished to address us on these issues, and one of the reasons for
conducting hearings in different cities in various parts of the
country vas precisely to give the greatest opportunity for the
expression of views Dby aiuber; of the puhlic; Time did not.
permit us to hear everyone wvho desired to speak to us, but ve
have tried as best ve could to allov a large number of people to
provide inforrmation and to express their opinions. The
information provided and the opinions expressed represented a
vide range of perspectives and vieve on the issues before us.
Hany of the people appearing before us vere professionals, vwho
because of their training and experiences could enlighten us on
satters that would othervise have been beyond our knovledge.
Hany people represented particular points of viev, and we are
glad that varying positions have been so ably presented to us.
And many others have been sesbers of the public vho only vished

to represent themselves, relating either points of viev or

perscnal experiences. All of this testisony has been valuable,

although ve recognize its limitations. These limitations vill be



discussed throughout this report, althaugh there is one that
deserves to be highlighted in this introductory section. That is
the distortion that has been the inevitable consequence of the
fact that some pornography is illegal, and much pornography is,
regardless of legality or illegality, still considered by many
people to be harmful, offengive, or in some other vwvay
objectionable. As a result, legal as vell as social constraints
may distort the samsple, in that they severely limit the
villingness of w=many people to spesk publicly in favor of
pornography. This phencmenon ®ey have Dbeen somevhat
counterbalanced by the finanecial rescurces available to many of
those from the publishing and entertainsent industries vho varned
us of the dangera of any or most foras of censorship. But the
point remains that various dynamics are likely to skev the sample
available to us. In evaluating the oral evidence, ve have thus
been mindful of the fact that the proportion of people willing to
speak out on a particular subject, and from a particular ﬁoint of
viev, may not be a fully accurate barometer of the extent that

certain vievs are in fact held by the population at large.

Hany of the limitations that surround oral testimony lessen
considerably vhen vritten submissions ere used, end ve have made
every effort to aoliqit vritten submissions both from those vwho
testified before us and from those wvho did not. Ve have relied
heavily on these, in part because they represent the views of
those vho could not testify before us, and in part because they
frequently explored issues in much greater depth than would be s

possible in a brief period of oral testimony.



The written submissions ve received constitute but a miniscule
fraction of all that has been written about pornography. ¥hile
it would not be accurate to say that each of us has read all or
even a majority of the available literature, ve have of course
felt free to go beyond the vritten submissions and consult that
vhich has been published on the subject, and much of vhat is
contained in this report is a product of the <fact that many
thoughtful people have been contemplating the topic of
pornography for a long time. To igrore this body of knovledge
vould be folly, and vwe have instead chosen to rely on more

information rather than less.

¥We could not have responsibly conducted our inquiry without
spending a considerable period of gil. examining the materials
that constitute tﬁe subject of this entire endeavor. Engaging in
this part of our task has been no more edifying for us than it is

for those judges vho have the constitutional duty to reviev

materials found at trial to be legally obscano.z Obviously,
hovever, it vas an essential part of our job, and many vitnesses
provided to us for examination during our hearings and
deliberations samples of motion pictures, video tapes, sagazines,

books, slides, photogrephs, and other sedia containing sexually

2. °[V]e are tied to the ‘absurd business of perusing and vieving
the wmiserable stuff that pours into the Court . . . o’
Interstate Circuit, Inc. y. Dellas, 390 U.S., at 707 (separate
opinion of Harlan, J.). Vhile the =saterial =may have varying
degrees of social importance, it 4is hardly a source of

edification to the members of this Court who are compelled to

viev it before passing on its obscenity.® Paris Adult Theatre I
v. Slaton, 413 U.S. 49, 92-93 (1973) (Brennan, J., dissenting).



explicit material in all of its varied foras. In addition, when
in Houston we visited three different establishments specializing
in this material, and in that way vere able to supplement the
oral and vritten testimony vwith our owvn observations of thé
general environment in vwhich materials of this variety are

frequently sold.

In addition to our public hearings, ve have also had public
vorking sessions devoted to discussing the subject, our views on
it, and possible <findings, conclusidns, and recommendations.
These vorking sessions occupied part of our time wvhen ve vere in
Houston, Los Angeles, Hiami, and Nevw ?ork. and in asddition we set
solely for these purposes in Scottsdale, Arizona fro= February 26
to Harch 1, 1986, and in Washington, D.C. from April 29 to Hay 2,
1986. As ve look back on these sessions, there is little doubt
that ve have all felt the constraints of deliberating in public.
It can hardly be disputed that the exploration of tentative ideas
is more difficult vhen public exposure treats the tentative as
final, and the question as a challenge. Still, ve feel that ve
have explored a wvide range of points of viev, and &an equally vide
range of vantage points from vhich to look at the probles of
pornography. As with any inquiry, ®more could be done if there
vere msore time, but ve eare all untiqfied wvith the depth and
hreadth.of the inquiries in vhich ve have engaged. When faced
vith shortages of tise, ve have chosen to say here less then ve
sight have been able to say had ve had more time for our vwork,
but ve are convinced that saying no more thanm our inquiries and

deliberations justify is vastly preferable to paying for tise



shortages in the currency of quality or the currency of
accuracy. Thus, given the many constraints ve operated under, we
believe this Report adequately reflects both those constraints
and the thoroughness with wvhich we have attempted to fulfill our

mandate.

Finally, ve owe thanks to all those wvho have asaisted us in
our vork. Although in another part of this Report ve express our
gratitude more specifically, ve wvish here to note our
appreciation to an extraordinarily diligent gataff, to numerous
public officials and private citizens wvho have sepent such of
their own time and their ovn @soney to provide us vwith
information, and especially to a large number of vwitnesses vwho
appeared before us at great sacrifice and often at the expense of
having to endure great personal anguish. To all of these people
and others, we give our thanks, and ve wvillingly acknovledge that

ve could not have completed cur mission vithout then.

Our migsion and our product will inevitably be compared with
the work of the President’s Commismion on Obscenity and
Pornography, vhich vas creeted in 1967, staffed 4in 1968, and
vhich reported in 1970. Some of the differences betveen the two
enterprises relate to structural aspects of the inquiry. The
1970 Commission had & budget Io! $2,000,000 and tio years to

complete its task. V¥e had only one year, and & budget of

8400,000. Taking into account the changing value of the
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dallar,3 the 1970 Commission had a budget sixteen times as large
as ours, yet held only two public hearings. We do not regret
having provided the opportunity for such an extensive expression
of opinion, but it has even <further depleted the extresely

limited resources available to us.

" In addition to differences in time, budget, and etaffing,
‘ there are of course differences in perspective. Although the
vork of the 1970 Cosnmnission has provided wmuch iamportant
information for us, all of us have taken issue vith at least some
aspects of the earlier Commission’s approach, and all of us have
taken issue vith at least some of the earlier Comaission’s
conclusiong. We have tried to explain our differences throughout
this Report, but it would ht“a sistake to conclude that ve sav
our mission as reactive to the vwork of others sixteen years
earlier. In pixteen years the vworld has seen enorsous
technological changes that have affected the transaission of
sounds, vords, and images. Fewv aspects of contemporary American
society have not been affected by cable television, satellite
communication, videotape recording, the computer, and competition
in the telecommunications industry. It would be surprising te
discover that these technological developsents have had no effect
on the production, distribution, and availability of pornography,
and ve have not been surprised. These technological developments

have themselves caused such significant changes in the practices

3. f;king 1967, the date of creation of the 1970 Commission, as -

the base year, the dollar at the end of 1984, five months before
this Commission commenced work, was worth $0.31.
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relating to the distribution of pornography that the znalysis of
.8ixteen years ago is starkly obsolete. HNor have the chenges been
solely technological. In sixteen years there havé been numerous
changes in the social, political, legal, cultural, and religious
portrait of the United States, and many of these changes have
undeniably involved both sexuality and the public portrayal of
. gexuality. With reference to the question of ’pnrnography,
therefore, there can no doubt that we confront a different vorld

than that confronted by the 1970 Commigsion.

Perhaps most significantly, hovever, studying an issue thét
vas last studied in the form of a national commission sixteen
years ago seems resarkably sensible even apart froa ihe social
and technological changes that ;elnte in particular to the issue
of pornography. Little in modern life can be held constant, and
it would be strikingly aberrationsl if the conclusions of one
comaission could be taken as having resolved an issue for all
time. The vorld changes, research about the world cﬁanges. and
our views about hov ve wish go deal vith that wvorld change. Only
in a static society would it be unvise to reexamsine periodically
the conclusions of gixteen years earlier, and ve do not live in a
static society. Az ve in 1986 reexamine vhat vas done in 1970,
g0 too do we expect that in 2002 our wvork wvill siwmilarly be

reexanined.

¥e do not by saying this vigh to minimize the fact that we are

different people from those vho studied this issue sizteen yeers

ago, that ve have in many cases different vievs, and that ve have

- 12 -



in a number of respects reached different conclusions. Whether
thig Commission would have been created had the 1970 Commission
reached different conclusions is not for us to say. But we are
all convinced that the creation of this Commission at this time
is entirely justified by the difference between this world and

that of 1970, and wve have set about our task with that in mind.

Oueatioﬁs of terminclogy and detiqitinn have been recurring
problems in our hearings and deliberations. Foresmost among these
definitional problems is trying to come up vith gome definition
for the word "pornography.® The range of =materials to which
people are likely to affix the designation "pornographic® iz =ao
broad that it is tempting to note that "pornography” seems to
Bean in practice ény discussion or depiction of sex to vhich the
person using the word objects. But this will not do, nor will an
attempt to define "pornography® in terms of regulatory gosals or
condemnation. The problem with this latter strategy is that it
channels the entire inquiry into a definitional question, when it
vould be preferable first to identify a certain type of saterial,
and then decide vhat, if anything, should be done about it. We

note that this strategy wvas that adopted by the ¥Williams

Comeittee in Great Britain several years ago,4 vhich defined
pornography as a description or depiction of s8ex involving the

dual characteristics of (1) sexual explicitness; and (2) intent

4. Report of the Home Office Committee on Obscenity aend Films

Censorship (Bernard Williams, Chairman) (1978).
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to arouse sexually.

Although definitions of the sort adopted by the Hilliaﬁs
Committee contain an adwmirable dose of analytic purity, they
unfortunately do not reflect the extent to which the appellation
?pornography” is undoubtedly pejorative. To call something
*pornographic® is plainly, in modern usage, to condean it, and
thus the dilemma is before us. If we try to define the primary
tern of this inquiry at the outaset in language that is purely
deseriptive, ve vwill vwind up having condenmned a vide range of
saterial that may not deserve condemnation. But if on the other
hand ve incorporate some determination of value into our
definition, then the definition of pornography wmust come at the
end and not the beginning of this réport. end at the end and not
at the beginning of our inquiry. Faced vith this dilee=e, the

best course may be that folloved by the Fraser Cosmittee in

Canada,s vhich decided that definition wvaa simply futile. We

partially follov this course, and pursuant to that have tried to

J
o

sinimize the use of the vﬁrd °pornography® in this Report. Where .
ve do use the term, ve do not sesn for it to be, Ior'us. a
gstatement of a conclusion, and thus in this Report a reference to
saterial as ‘pornographic® =eans only that the saterial is
predominantly sexually explicit and intended prisarily for the
purpose of sexual arousal. Vhether gome or all of what qualifies

as pornographic under this definition should be prohibited, or

3. Report of the Special Committee on Pornography and'

Prostitution (Paul Fraser, 8.C., Chairman) (1985).
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even condemned, is not a question that should be ansvered under

the guise of definition. ;

If using the term "porncgraphy® is problematic, then so too
wust be the term "hard core pornography.® If ve vere forced to
define the tera "hard core pornography,® ve vould probably note
that it refers to the extreme form of vhat ve defined as
pornography, and thus would describe ®saterial that is sexually
explicit to the extreese, intended wvirtually exclusively to
arouse, and devoid of any other appaéent content or purpose.
This definition may not be satisfactory, but ve all feel after
our vork on this Coemission that the late Justice Stevart vwas
sore correct than he is coemonly given credit for having been in

saying of hard core pornography that although he could not define

it, "I knov it wvhen I see 1t.'6 But although ve are inclined to

agree vith Justice Stevart, ve regrettably note that the range of
material to vhich vitnesses before us have applied this term is
far broader than ve vould like, and ve therefore conclude that
careful analysis vwill be served if ve use this term less rather

than more.

Trying to define the vord "obscenity® is both more and less
difficult. It is wmore difficult because, unlike the vord
*pornography, * the vord ®obscenity® need not necessarily suggest
anything about sex at all. Those vho wvould condean 2 wvar as

*obscene” are not risusing the English language, nor are those

6. Jacobellis v. 0Ohio, 378 U.S. 184, 197 (1964) (Stevart. J.,
concurring).
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vho vould describe as ‘obscene® the ﬁumber of people killed by
intoxicated drivers. Given this usage, the designation of
certain sexually explicit material as "obscene® involves a
judgment of moral condemnation, & judgment that has led for close
to tvo hundred years to legal condemnation as well. But although
the vord "cobscene® is both broader than useful here as vwell as
being undeniably condemnatory, it has taken on a legal usage that
is relevant in many places in this Report. As a result, ve will
here use the words "obscene” and 'ohacgnity' in this narrover
senge, to refer to material that has.haen or vould 1likely be
found to be obscene in the context of a judicial proceeding
employing applicable legal and constitutional standards. Thus,
vhen ve refer to obscene material, wve need not necessarily be
condesning that w®saterial, or urging prosecution, but we are
draving on the fact that such material could nov be prosecuted
vithout offending existing authoritative interpretations of the

Constitution.

Numerous submissions to us have sade reference to "erotica.”®
It seems clear to us that the terms as actually used is the mirror
image of the broadly condesnatory use of T"pornography,” being
esployed to describe sexually explicit materials of wvhich the
user of the ters approves. For some the word "erotica® describes
any sexually explicit =ateriel that contains neither violence nor
subordination of vomen, for others the term refers to alsost all
sexually explicit material, and for still others only saterial

containing generally accepted artistic value qualifies as

erotica. In light of this disagreement, and in light of the

- 16 -



tendency to use the term "erotica® as a conclusion rather than a
description, ve again choose to avoid the term vherever possible,
preferring to rely on careful description rather than terms that
obscure =sore than advance retional consideration of difficult

issues.

Various other terma, usually vituperative, have been used at
times, in our proceedings and elsevhere, to describe some or all
sexually explicit wmaterials. Such terms need not be defined
here, for ve find it hard to see how éur inquiry is advanced by
the use of terme like F“smut® and °filth." But we have also
encountered frequent uses of the tera "X-rated,® and a fev vords
about that term are appropriate here. As vill be discussed in
detail in the section of this Report desling with the production
of sexually explicit materials, °X° is one of the retings of the
Hotion Picture Association of Americe, a private organizstion
vhose ratings of films are relied upon by theaters and others to
determine vhich filss are or are not suitable for pecple of
various ages. But the HPAA rating system is not & sgeries of
legal categories, and does not have the force of lawv. Although
many films that carry either an °X°® rating or no reting might be
deemed to be legally obscene, many more would not, and it is
plain that many X-rated filmes could not conceivably be considered
legally obscene. Horeover, there is no plain conqnctiun betveen
the vords “pornographic® and °X-rated, ® and once again it seess

clear that common usage wvould apply the term ®pornography® to a

class of films that overlaps with but is not identical to the _

class encompassed by the "X" rating. As a result, ve avoid the

- {7 =



term °X-rated, * except insofar as ve are discussing in particular
the category of materials so rated in the context of the purposes

behind the HPAA rating system.
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CHAPTER II
THE HISTORY OF PORNOGRAPHY

2.1 Pornography as Social Phenomenon

Descriptions of sex are as old as sex itself. There can be
little doubt that talking about sex has been around as long as
talking, that vwriting about sex has been around as long eas
vriting, and that pictures of sex have been around as long as
pictures. In thias sense it is odd that historical treatments of
pornography turn out to be historical treatments of the
regulation, governmental or othervise, of pornography. To
understand the phenomenon of pornography it is necessary to look
at the history of the phenosenon itself, prior to or at least
distinct froe the investigation of the practice of restricting
it. Some vorks on the history of sexusl behavior, eroticiss, or
erotic art help to serve this goal, but the history of
pornography still remaing to be written. Commisaioning
independent historical research was far beyond our msandate, our
budget, and our time constraints, yet we do not wish to ignore
history entirely. We feel it appropriate to offer the briefest
overviev here, but wve urge a8 vwell that w=more cosprehensive

historical study be undertaken.

The use of comparatively explicit sexual references for the
purposes of entertaineent  or arousal is hardly & recent
phenoaenon. Greek and Roman drasa and poetry vas frequently

highly specific, and the vorka of Aristophanes, Catullus, Horace, - --
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and Ovid, to name just a fev, contain references to sexual
activity that, by the standarda of the time, are highly
explicit. Scenes of intercourse have been found on the walls of
the brothel at Pompeii, and the Roman sculptural representations
of the god Priapus are as bavdy as Aubrey Beardsley’s most
explicit dravings. Obviously the explicitness of the past sust
be vieved in light of the times, and there is no question but
that the vorks of Aristophanes are less shocking to our
contemporary vision than are some of. the wmaterials currently
shovn in adult theaters. Yet to ask what the Romans would have
thought about “Deep Throat® is akin to asking vhat the Romans
vould have thought about héli:aptnrn. The more useful historical
question is vhether highly explicit sexuality for the times was a
part of the literature ln& discourse of the times, and the ansver

to that question is plainly ®yes.”®

Similar observations can be sade aebout later historical
pericds and about other cultures. The Thousand and One HNights
and thehﬁgggggggg are but examples of the fact that numerous
eastern cultures also- have a long history of cosparatively
explicit depictions and descriptions of sexuality. In western
cultures the explicit tresteent of sex continued through modern
history. Vhether in the form= of the sedieval bavdy ballade and
poems of Chaucer, Dunbar, aend others, or in the form of the

French farces of the fourteenth and fifteenth centures, or in the

form of the art and poetry of Renaissance Florence, or in the

form of Elizabethan ballads and poetry, sexuality, and quite ...

explicit sexuality at that, vas a recurrent theme in drams, in



poetry, in song, and in art.

We can be fairly certain that sexuslly explicit descriptions
and depictions have been around in one form or another almost
since the beginning of recorded history, and we can also be
fairly certain that its regulation by lav in a form resesbling
contemporary regulation of sexually explicit wmaterials is a
comparatively recent phenomenon. It is difficult, hovever, to
drav useful conclusions fros this aspect of the history. For one
thing, until the last several hundred years, almost all wvwritten,
drawvn, or printed material wvas restricted largely to a small
segment of the population that undoubtedly constituted the social
elite. The drama of the classical age vas frequently highly
sexually explicit, or at lesst suggestive, but its audience
tended to be limited to the vwealthiest, best educated, and most
poverful members of society. And of course the historical or
universal presence of a phenomenon need not Justtfy permitting
its continuation. Slavery vas a central fixture of much of the
past, and varfare and ethnocentricity are as nearly universal as
gexually expl;cit depictions, but the sensitivities of wmost

cultures demand that such practices be discouraged.

In addition, it is a mistake to drav too =many conclusions
about social tolerance end social control from the presence or
absence of lavs or lav enforcesent practices. There is little

indication that sexual conduct vas part of classical dramsa, and

the very fact that many sexual references vwere veiled (hovever

thinly) rather than explicit indicates that some sense of taboo
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or social stigma has alvays been in most societies attached to
public discussion of sexuality. Yet although some degree of
inhibition obviously attached to public descriptions and
depictions of sexual acts, it is equally clear that the extent of
these inhibitions has oscillated throughout history. In sosevhat
cyclical fashion, social tolerance of various practices has been
at times limited and at times extensive. To conclude that
inhibition, in some form or another, of public discussion and
repr;aentatinna of sexual ©practices is a totally modern
phencmenon is to overstate the case and to misinterpret the
evidence from earlier times. But to assume that public
discusasions and descriptions of sexuality were, prior to 1850,
alvays as inhibited as they vere in English speaking countries

from 1850 to 1950 is equally =istaken.

We have mentioned here the early history of pornography in
large part to encourage ihinking about sexually explicit material
ag sécial phencmenon as vwell as object of governmental
regulation. Although our task is largely to think about lavs and
lav enforcement, vwe knov that thinking about lav requires
thinking as vell about the social foundations of the practice
invelved. Host historical study to date has not been about the
social practice of pornegraphy, but largely about control of that
social practice by government. If the use of sexually explicit
seterial is to be understood fully, the scope of thinking about

the issue should be broadened substantially.

2.2 Regulation and the Role of Religion



When earlier social inhibitions about public descriptions and
depictionas of sexuality and sexual practices came to be enforced
by law, it was largely in the context of religious rather than
secular concerns. HNoreover, the earliest enforcement efforts
vere directed not against descfiptionn or depictions of sex
itself, bug only against such depictions vhen combined with

attacks on religion or religious authorities.

This phenomenon of regulation in defense of religion rather
than in defense of decency can be aeenlby the tolerance, at least
in European cultures, of gsecular bavdiness up to the middle of
the seventeenth century. Although wmany European countries
rigidly controlled vwritten and printed vorks from sedieval times
through the aeventeenth_contur;,'thiﬂ control vas exercised only
“in the name of religion and politics, and not in the nase of
decency. In one legal fors or another, end in secular ss vell as
ecclesiastical tribunals, heresy, blasphenmy, treason, and
sedition vere all severely sanctioned, but sexually explicit
representations alone vwere rarely trested as a matter justifying
punishment or restraint. Perhape the best exaeple of this

phenomenon vas the action of the Council of Trent in 1373, when

it permitted publication of a version of Boccecio’s Decameron in

vhich the sinning priests and nuns wvere converted into sinning

members of the laity.

If we focus on England, <from vhich our legal systea emerged,
it is_comeonly acknovledged that sexuality iteelf was not treated

as a matter for governmental legal concern until 1663. That year



sav the conviction in London of Sir Charles Sedley, but the

activity for which he vas convicted hardly looks like a case

involving parnography.1 Instead, Sedley vas convicted of the
crime of committing a breach of the peace for getting drunk,
removing his clothes, uttering profane remarks, and pouring urine
on the crovd belov the tavern balcony on vhich he was standing at
the time. Although Sedley’s profane remarks included words,
there seemg little doubt that he would have been convicted even
had he remained silent. The significance of this case,
therefore, lies in the fact that mere indecent behavior, absent
any attack on religion, and absent any challenge to secular
authority, was for the first tise perceived to be something
deserving of goveraneental involvesent. Prior to Sedley’s case,
governrent stepped 16 to protect the person and his property, to
protect the authority of the state, and to protect the church.
¥With Sedley’s case came the beginning of @& broader range of
governmental concerns, and thus Sedley’s cani is properly seen as
the precursor of most modern regulation of sexually explicit

materials.

Even after Sedley’s case, the com=on lav ves hardly eager to
cose to the defense of decency. Throughout the saeventeenth and
eighteenth centuries, cosmon lav courts in England were only
occasionally asked to take action against the kind of w=material

that vould then have been considered pornographic. Even when

——————— -

1. King v. Sedley, 1 Keble 620 (K.B.), 83 Eng. Rep. 1146
(1663).
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asked, the courts vere often reluctant to respond. In 1708, for
example, James Read vas indicted in London for publishing an
extremely explicit bocock entitled The Fifteen Plagues of a
Haidenhead. The GQueen’s Bench court, hovever, dismissed the
indictment, and Lord Justice Povell’s statesent provides an apt

summary of the general reaction of the lav to sexually explicit

materials until very late in the eighteenth century:

*This is for printing bawdy satuff but reflects on no person,
and a libel must be againat some particular person or persons, or
against the Government. It is stuff not fit to be teniiuned
publicly; if there should be no ralndy'in the Spiritual Court, it
does not follov there must be a remedy here. There is no lav to
punish it, I vish there vere, but ve cannot sake lav; it indeed

tends to the corruption of good =manners, but that is not

gufficient for us to puninh.'z

Not all of the common lav reaction to sexual explicitness
absent religious blasphemy vas the sase. In 1727 Edeund Curll
vas convicted for corrupting public ®sorals on account of his

publication of VYenus in the Cloister, or the Nun in Her 'é.-o.s!.a

and the Crown’s atteck on John VWilkes, largely on the basis of

2. QBueen v. Read, Fortescue'’s Reports 98, 92 Eng. Rep. 777
(1708).

3. Dominus Rex v. Curll, 2 Str. 789, 93 Eng. Rep. 849
(1727). Because the religious aspects of this book were

anti-Catholic, it seems safe to conclude that protection of

religion vas no part of the governmental desire to indict or to
convict.



his activities as political dissident, included prosecution for

publishing his highly explicit Essay on !gggg.‘ Yet at about the
same time, in 1748 to be exact, the publication of John Cleland’s
Hemoirs of a Woman of Pleasure, better known as Fanny Hill, took

place without either public outcry or governsental intervention.

The history of the English experience with sexually explicit
materials is largely paralleled by the experiences in other
European countries, and in the Englia§ colonies, including those
in North America. As the vorld entered the nineteenth century,
it resained the case that in most of the world there was greater
tolerance for sexually explicit !ritlng, printing, and draving
than there would be fifty years later, and that ganrnnontal
action against opoken, written, or printed =materials remained
largely devoted to protecting the authority of the state and to

protecting the integrity and values of religion.
2.3 Obscenity Lav - The Hodern History

As indicated in the previous section, there vwere traces of
legal concern Qith decency itself in the eighteenth century, but
these vere little more than traces. If one is searching for the
roots of modern American obscenity law, one must look to the
first half of the nineteenth century in both Great Britain and
the United States. The impetus in Britain case initially from

private orgenizatione such a8 the Orgenization <for the

4. The King v. John Wilkes, 2 ¥ils. K.B. 1S1, 95 Eng. Rep.

737 (1764), 4 Burr. 23527, 98 Eng. Rep. 327 (1770Q).



Reformation of Hanners and its successor the Society for the
Suppression of Vice. As printing became increasingly economical,
printed materials became more and more available to the wm=masses.
Thus, the kinds of gexually explicit material that had circulated
relatively freely in England among the elite during the
eighteenth century and earlier nov became more readily available
to everyone. With this increased audience came an increase in
demand, and vith the increased demand came an increased supply.
As a result, the early part of the nipeteenth century sav much
greater production and circulation of wmsaterial as sexually
explicit as had been less videly circulated earlier. And because
the audience vas more broad-based, the material itself becase not
necegsarily more explicit, but certainly briefer, sispler, and

sore straightforwvard.

These developments in England came at about the sase time as
general views about sexual sorality, and especially about public
sexual worality, vere becoming increasingly stern. In an
important aense, Victorianise preceded Victoria, and thus the
initiatives of organizations like the Society for the Suppression
of Vice found a receptive audience in the population et large, in
government, and in the Jjudiciary. Because private prosecution
for criminal offenses vas pa;t of the English system of criminal
Justice at the timse, the Society and others like it vere able to
cosmence their own crisinal prosecutions, and thoir efforts froms

the early 1800s through the 18602 resulted in =any prosecutions

for obacene libel, as it had by then come to be called. Host of -

these prosecutions vere succesaful, and by the 1860s there had



developed a vell established practice of prosecuting people for

distributing vorks perceived as immoral.

The 18008 also sav the development of wore effective ways of
printing dravings in one form or another for mass circulation,
and say as vell the developeent of photography. Hot
surprisingly, printed materials with a sexual orientation came to
include increasingly large amounts of pictorial saterial. This
development not only increased the impact of the materials, and
therefore the offensiveness to many aittho materials, but also
increased their accessibility. With literacy no longer a
requirement for appreciation, the market demand increased, and
80, consequently, did the supply. Legal reactions to the
proliferation of pictorial nlt;rilll. again largely inspired by
the Society for the Suppression of Vice and sieilar
organizations, included the Vagrancy Act of 1824, which provided
criminal penalties for the publication of an indecent picture, as
vell as legislation enacted in 1833 directed primsarily at the
increasing importation into England of so-called “French

postcards. ®

Awerican developments ;era gisilar. Although prior to 1800
there existed colonial statutes and sose common lav cases
geemingly inclusive of profanity or sexual iemorality, again the
plain intent of these lavs, as vwvell &8 their |universal
application, vage only to that vhich wvas blasphesous or in soee

other wvay threatening to religion. Pure sexual explicitness,

vhile often condemned, wvas not until after 1800 taken to be a.



matter of governmental concern. After 1800, hovever, trends with
regpect to the type of material available and the gsudience to
vhom it vwas directed vwvere quite similar to the trends in

England. The reaction was also similar, and in Pennsylvania in

1815 the case of Commonwealth v. ghggn;gggs represented the

firgt reported conviction in the United States for the common lav

crime of obscene libel. Haasachusetts followed six years later,

in the case of Commonvwealth v. gg;ggg,s and at about the same
time Vermont passed the country’s first statute prohibiting the
publication or distribution of obscene materials. Other states
folloved, and by the =middle of the nineteenth century the
production and diatfihution of obscene materials was a crime

throughout most of the United States.

As in England, however, most of the enforcement impetus in the
United States ceme from private organizations. Host promsinent
among these vere the Watch and Ward Society in Boston and the HNevw
York Society for the Suppression of Vice. The NHev York Society
for the Suppression of Vice, officially created in 1873, was
largely the product of the efforts of Anthony Coestock, who
crusaded actively from about that time until his death in 1915
for greater restrictions on indecent materials, and for =mare
vigorous prosecution of the laws agninsi then. Although he was

also actively opposed to light literature, pool halls, lotteries,

- - -

3. 2 Serg. & R. 91 (1815).

6. 17 Hass. 336 (1821).



gambling dens, popular magazines, veekly nevspapers,
contraception, and abortion, ®=ost of his energies vere directed
at sexually explicit magazines, books, and pictures. In large
part his most vigorous efforts were directed at w=megazines like

The National Police Gazette, and other generally non-artistic

vorks. Although Comstock adeitted that artistic or literary
merit did not concern him if the material dealt with ®lust, * most
prosecutions of the time were for compararatively unimportant
vorks, a phenowmenon that was to change_in the early part of the
tventieth century. Comstock vwas largely responsible for the
enactment of the federal lavs that still, with only comparatively
minor modifications through the years, constitute the bulk of the
federsl laevs dealing vith obscene materials. And he himgelf, as
a specially appointed agent of the Post Office Departeent,
enthusiastically and vigorously enforced the law. Shortly before
his death, he announced v;th pride that he had °convicted persons
enough to fill a passenger trein of gixty-one coaches, sixty

coaches containing sixty paesengers eech &nd the sixty-first

almost full. I have destroyed 160 fons of obscene literature.”

Although Comstock’s efforts vwere the most vigorous, the sost
extensive, and the most effective, similar initiatives tock place
throughout the United States during the latter part of the
nineteenth century and the early part of the tventieth. The
result of this had a profound effect on the nature of the

industry, for throughout the first half of the twentieth century

in the United States the market for sexually explicit msaterials ---

vas almost exclusively clandestine. During this period



prosecutions and legal developments aufrnunded the attempted and
often successful actions against vorks nov (and even then)
commonly taken to be of plain literary or artistic merit. The
lav concerned itself not only with comparatively explicit works
guch as D.H. Lavrence’s Lady Chatterley’s Lover and James Joyce'’s
Ulysses, but works containing suggestions of sexual immorality no
sore explicit than that in, for exaeple, Theodore Dreiser’s An
American Tragedy. The Suprese Judicial Court of Hassachusetts

found this book to be obscene because "the seller of a book which
contains passages offensive to the statute has no right to assume
that children to vhom the book might come would not read the
obscene passages, or having read thems, would continue to read on

until the evil effects of the obscene passages vere veakened or

dissipated vith the tragic denocuesent of the tala."

With publications such as An American Tragedy end Esguire

nagazineB constituting the legal akirmighes, it vas plain that
truly sexually explicit material could not circulate openly, and
in fact it did not for such of this century. It etill existed,
hovever, despite having been driven rather deeply underground.
We discuss the more recent history of the production,
digtribution, end seale of truly explicit msaterial at greater
length in the appendix to this Report desling vith the nature of

the industry in general, but it is isportant to note here that

7. Cosmonvealth v. Friede, 271 Mass. 318, 171 N.E. 472 (1930).

8. Hannegan v. Esquire, 327 U.S. 146 (1946).
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the existence of legal disputes about instream literary works
did not =mean that these vorks constituted the extent of what was
available. So-called °stag films® vere produced and distributed
in a highly surreptitioua fashion. Sales of pornographic
pictures, magazines, and eight millimeter films toqk place
through the mails as a result of advertisements in heavily
guirded language, or through sales by someone vho knev sameone
vho knev someone else, or in somse form or another ‘under the
counter® in establishments primarily devoted to more accepted
material. Until the 19608, therefore, the lav operated largely
in tvo quite different roles.. On the one hand, and more visible,
vere the prosecutions of books and filas that contained
substantial merit and were diregted to and available to a general
audience. But on the other hand vere enforcement efforts against
such more explicit material, distributed in ®such =ore
gurreptitious fashion, as to vhich serious conatitutional or
definitional issues never arose. It wes not until the early
19608, when the Supreme Court began nbtively to scrutinize the
contentsa of  wmaterial found to be obscene, that attempted
prosecutions of unquestionably serious vorks largely withered,
and that eost of the legal battles concerned the kinds of

material -oré comeonly taken to be pornographic.

This active Supreme Court scrutiny had dite roots in the 1957

cage of Roth v. United Stgtes.g discussed at length in Chapter

II1 of this Report, in vhich the First Asendment vas first taken

9. 354 U.S. 476 (1937).



to limit the particular works that could be found obscene. By

close scrutiny a reality, and by 1966 the range of permissible
regulation could properly be described as “minimal."” In that
year the Supreme Court decided the case of Hemoirs v.

l_!ggaachusetta,l1 vhich held that wmaterial could be restricted

only if, among other factors, it vas "utterly without redeenming
social value.® The atringency of this standard made legal
restriction extraordinarily difficult, 'and shortly thereafter the
Supreme Court made it even w=more difficult by esbarking on a

practice of reverasing obscenity convictions with respect to a

vide range of materials, sany of vwhich were quite lxplicit.lz

The result, therefore, vas tha; by the late 15608 obsecenity
regulation becase essentially dorsant, with a consequent
proliferation of the open availability of quite explicit
saterials. This trend wvas reinforced by the issuance in 1970 of
the Report of the President’s Coummission on Obscenity and
Pornography, vhich recomemended against any state or federal
regtrictions on the saterial available to consenting adults.
Although the Report vas resoundingly rejected by President Nixon
and by Congress, it nevertheleas reinforced the tendency to
vithdrav legal restrictions in practice, which in turn was one of

the factors contributing to a significant grovth from the late

10. 378 U.S. 184 (1964).
11. 383 U.S. 413 (1966).

i12. E.g., Redrup v. KNev York, 386 U.S. 767 (1967).



19608 onvard of the volume and explicitness of wmaterials that

vere videly available.

The Supreme Court decisions of 1973, wost notably Paris Adult

Theatres I v. Slatan13 and Hiller v. Califurnia,14 by

reversing the “utterly without redeeming social value® standard
and by making clear once again that the First Amendment did not
protect anything and everything that might be sold to or viewed
by a consenting adult, tended to recreate the environment in
vhich obscenity regulation vas a practical possibility. Since
1973, however, the extent of obscenity regulation has varied
videly throughout the country. In some geographic aress
aggressive prosecution has endeg the open availability of most
extremely explicit materials, but wmore cosmonly prosecution
remains wminimal, and highly explicit w=saterials are widely
available. Because the current weituation is exploreﬁ throughout
this Report, and because it 18 described in detail in an

appendix, ve will go no further in this Chapter, vhose primary

purpose has been to put the present into historical perspective.

13. 413 U.S. 49 (1973).

14. 413 U.S. 15 (1973).



CHAPTER III
THE CONSTRAINTS OF THE FIRST AHENDNENT

3.1 The Presumptive Relevance of the First Amendment

The subject of pornography is not coextensive with the subject
of aex. Definiticonally, pornography requires a portrayal,
vhether spoken, vwritten, printed, photographed, sculpted, or
dravn, and this essential feature of pornography necessarily
implicates constitutional concerns ihat vould not othervise
exist. The First Amendment to the Constitution of the United
States provides quite sieply that “Congress shall make no lav .
. . abridging the <freedom of speech, or of the press.”
Longstanding judicial intcrprat;tianu make it nov clear thet this

mandate is, because of the Fourteenth Asendeent, applicable to

the states as voll.l and =ake it equally clear that the
restrictions of the First Asendment are applicable to any forms of

governmental action, and not merely to statutes enacted by a

legislative body.2

To the extent, therefore, that regulation of pornography
constitutes an abridgsent of the freedom of speech, or an
abridgment of the freedom of the press, it is at least

presumptively unconstitutional. And even if sose or all fores of

1. Gitlov v. Hewv York, 268 U.S. 632 (1923).

2. E.g., Bantam Bocks, Inc. v. Sullivan, 372 U.S. 38 (1963);
Organization for a Better Austin v. Keefe, 402 U.S. 413 (1971).



regulation of pornography sre seen ultimately not to constitute
abridgments of the freedom of speech or the freedos of the press,
the fact remains that the Constitution treats speaking and
printing as special, and thus the regulation of anything spoken
or printed must be examined with extreordinary care. For even
vhen some forms of regulation of vhat is spoken or printed are
not abridgments of the freedom of speech, or abridgeents of the
freedor of the press, such regulations are closer to constituting
abridgments than other forms of goverqlentll action. If nothing
else, the barriera betveen permigsible restrictions on what is
said or printed and unconntitution;l abridgsents wust Dbe

scrupulously guarded.

Thus, we start with the presumption that the First Asendsent
is gersmane to our inquiry, and ve start as vell vith the
presusption that, both as citizens end as governsental officials
vho have @vorn an osth to uphold and defend the Constitution, we
have independent responsibilities to consider constitutional
issues in our deliberations and in our conclusions. Although ve
are not free to take actions that relevant Suprese Court
interpretations of the Constitution tell us ve cannot take, ve do
not congider Supremse Court opinions as relieving us of our own
constitutional responsibilities. The viev that constitutional
concerns are only for the Suprese Court, or only for courts in
general, is wsisply fallacious, and ve do no service to the

Constitution by adopting the view that the Constitution is

someone else’s responasibility. It is our responsibility, and wve _ .

have treated it as such both in this Report and throughout our



deliberations.

3.2 The First Amendment, The Supreme Court, and the Regulation

of Obscenity

Although both speaking and printing are what the First
Amendeent is all about, closer examination reveals that the First
Amendment cannot plausibly be taken to protect, or even to be
relevant to, every act of spesking or writing. Governsent w=may -
plainly sanction the written acts of vriting checks backed by
insufficient funds, £filing income tax returns that understate
income or overatate deductions, and describing securities or
consumer products in false or misleading terms. In none of these
cases wvould First Asendeent defenses even be taken seriously.
The same can be said about sanctions against spoken acts such as
lying vhile under ocath, or cosmitting wcst acts of crisinal
conspiracy. Although urging the public to rise up and overthrov
the gavernment ia protected by the First Amsendment, wurging your
brother to kill your father so that you can split the insurance
soney has never been considered the kind of sepoken activity with
vhich the First Asendsent is concerned. Prnviding information to
the public about the msisdeeds of their political leaders is
central to the First Asendment, but providing inforsation to
one’s friends about the cosbination to the vault at the local

bank is not a First Amendeent matter at all.

The regulation of pornography in light of the constraints of

the First Asendsent sust thus be considered against this -

background - that not every use of vords, pictures, or a printing



press automatically triggers protection by the First Aesendment.
Indeed, as the examples above demonstrate, many uses of words,
pictures, or a printing preass do not even raise First Amendment
concerns. As Justice Holmes stated the w=matter in 1919, “the

First Amendment . . . cannot have been, and obviocusly was not,

intended to give immunity for every possible use of lanquage.'a

As described in Chapter II, both the states and the federal
governeent have long regulated the trgde in sexually explicit
materials under the label of "cbscenity” regulation. And until
1957, cbscenity regulation ves treated es one of those forms of
regulation that vas totally unrelated to the concerns or the
constraints of the First Amendment. If the aims of the state or
federal regulation wae the control of obscenity, then the First
Amendment did not restrict governeent action, without regerd to

vhat particular  materials wmight be deemed obscene and thus

prohibited.4 ¥hen, throughout the first half of this century,

states vould determine to be obscene such works as Thecodore

Dreiser’s An American I;ggedz.s or D.H. Lawrence's Lady

Chatterley’s L_gggg,s or Ergkine Caldwell’s God’'s Little g__g,’

- - - - -

3. Frohverk v. United States, 249 U.S. 204 (1919).
4. Dunlap v. United States, 165 U.S. 486 (1897).
S. Coeronvealth v. Friede, 271 Mass. 318, 171 H.E. 472 (1930).

6. People v. Dial Press, 182 Hisc. 416 (H.Y. Hagis. Ct.
1929).

7. Attorney General v. Book Hased "God’s Little Acre,® 326
Hass. 281, 93 N.E.2d 819 (1930).



or Radclyffe Hall’s The Well of nggéggggg,a the First Amendeent
vas not taken to constitute a @aignificant barrier to such

actions.

In 1957, hovever, in Roth v. United 552335,9 the Supreme
Court confronted squarely the tension between the regulation aof
vhat vas alleged to be obscene and the constraints of the First
Amendment. After Roth, it is not eisply the fors of regulation
that immunizes a prosecution from the First Asendment. The Court

sade clear in Roth, and even clearer in subsequent casas,lo that

the simple designation of a prosecution as one for cbscenity does
not éauso the First Amsendsent considerations to drop out. If the
particular w=saterials prosecutet are themselves protected by the
First Asendment, the prosecution is ispermissible. After Roth
mere labels could not be used to jultify restricting the
protected, and mere labels could not ju-t;fy circusventing the

protections of the First Amendment.

But the Suprese Court also =sade clear in Roth that some -
materials vere themselves outside of the coverage of the First
Amendment, and that obscenity, carefully delineeted, could be
considered as "utterly vithout redeeming social importance.® As

a result, the Court concluded, obscene “saterials were not the

8. People v. Seltzer, 122 Hisc. 329, 203 N.Y.S. 809 (M.Y.
Sup. Ct. 1924).

9. 354 U.S. 476 (1957).

10. E.g., Kingsley International Pictures Corp. v. Regents, 360
U.S. 684 (1959).



Eind of speech or press included within the First Asendeent, and
could thus be regulated without the kind of overvhelmsing evidence
of harm that vould be necessary if materials of this varieiy vere
included within the scope of the First Amendment. But to the
Court in Roth, that scope vas limited to wmaterial containing
ideas. All ideas, even the unorthodox, even the controversial,
and even the hateful, vwere within the scope of the First
Amendment. But if there vere no ideas vith "even the slightest
redeeming social importance,® then such saterial could be taken
to be not speech in the relevant sense at all, and therefore

outside of the realm of the First Asendment.

The general Roth approach to obscenity regulation has been
adhered to ever since 1957, and remains still today the
foundation of the sosevhat wsore cosplex but nevertheless
fundasentally eisilar treetsent of obscenity by the Supreee
Court. This treateent involves twvo major principles. The first,
reiterated repestedly and explained =sost thoroughly in Paris

Adult Theatre I v. glaton,ll is the principle that legal

obacenity is treated as being either not speech st all, or at
least not the kind of speech that is wvithin the purviev of any of
the diverse aims and principles of the First Aeendeent. As a
result, legal obscenity may be regulated by the states and by the
federal governsent vithout having to weet the especially
stringent standards of justification, often generalized as a

°clear and present danger,® and occasionelly as & “"cospelling

11. 413 U.S. 49 (1973).



interest, * that would be applicable to speech, including a great
deal of sexually oriented or sexually explicit speech, that is
vithin the aims and principles of the First Asendeent. Instead,
legal obscenity wmay constitutionally be regulated ass long as
there exigts merely a "rational basis® for thé regulation, a
standard undoubtedly drasticelly less stringent than the standard

of "clear and present danger® or °"cospelling interest.®

That legal obscenity may be regulated by the states and the

federal government pursuant to Roth "and Paris

does not, of
course, =ean that the states sust regulate it, or even that they
necessarily should regulate it. It i8 in the nature of our
constitutional system that most of vhat the Constitution does is
to establish atructuras and ia set up outer boundaries of
persissible regulation, without in any wvay addressing what ought
te be done wvithin those outer boundaries. There is no doubt, for
exasple, that the speed limits on the highwveys could be
significantly reduced without offending thcl Constitution, that
states could elisinate all penslties for burglary vwithout
violating the Constitution, and that the highest marginal income
tax rate could be increased from 30% to 90% without creating a
valid constititional challenge. Hone of these proposals seemg a
particularly good idea, and that is precisely the point - that
the fact that en action is constitutional does not sean that it

is vise. Thus, although the regulation of obscenity is, a8 a

result of Roth, ggg;g,-and many other cases, constitutionally

'perniasibla, this doces not anaver the question vhether such

regulation 15 desireable. VWisdom or desireability are not
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primarily constitutional quesiions.

Thus the first sajor principle is the constitutional
permissibility of the regulation of obacenity. The second major

principle is that the definition of vhat is obscene, a8 well as

the determination of vhat in particular cases ia obscene, is
itself a satter of constitutional lawv. If the underpinnings of
the exclusion of obscenity from the scope of the First Asendment
are that obscenity is not wvhat the First Asendeent is all about,
then special care must be taken to ensure that saterials,
including materials dealing wvith sex, that are within what the
First Amendeent is all about are not subject to restriction.
Although vhat is on the unprofected side of the line between the
legally obscene and :onntitut;unally protected speech is not
protected by the First Asendsent, the location of the line itself
is a constitutional matter. That cbscenity =ay be regulated
congistent vith the First Amendeent does not sean that anything
that is perceived by people or by legialnturaq as obacene may be

g0 regulated.

A8 a result, the definition of obscenity is largely a question
of constitutional lav, and the current constitutionally
pereissible definition is found in another 1973 case, ler v.

a;;torn;g.lz According to Hiller, m=aterial is obscene if all

r

12. 413 U.S. 15 (1973). Among the most significant aspects of
Hiller vas the fact that it rejected as part of the definition of

obacenity the requirement that before material could be deemed .

obscene it had to be showvn to be “utterly vithout redeesing
social value.® This standard, which had its roots as part of the
test for obascenity in Hemoirs v. Hassachusetta, 383 U.S. 413



three of the folloving conditions are set:

1. The average person, &applying contemporary community
standards, would find thet the work, tasken ua.a vhole, appeels to

the prurient interest [in sexl]; and

2. the vork depicts or describes, in a patently offenasive way,
sexual conduct specificelly defined by the applicable state [or

federall law; and

3. the vwork, taken as a Bhole.' lacks serious literary,

artistic, political, or scientific value.

It is not our function in this Report to provide an exposition
of the lav of obscenity. In an, sppendix to this Report we do
provide a much more detailed trﬁatnent of the current state of
the lav that we hope will be useful to those vith a need to
consider some of the details of obscenity lav. But ve do not
vish our avoidance of extensive description of the lav here to
imply that the lav is simple. Virtually every vord and phrase in
the Hiller test has been the subject of extensive litigation and
substantial commentary in the legal literaturs. The result of
this is that there i# nov & large body of explanstion and
clarification of concepts such as "taken as = vhole; Zprurient
interest, * *patently offensive,® ®gerious value,® and
*contemporary comsunity standards.® Horeover, there are many

constitutionally sandated asspects of obscenity lav that are not

(1966), had in practice =sade proving obscenity virtuslly
imposgsible.
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derived directly from the definition of obscenity. For example,
no person may be prosecuted for an obscenity offense unless it
can be showvn that the person had knowledge of the general
contents, character, and nature of the materials involved, for if
the lav vere othervise booksellers and others would avoid
stocking anything even slightly sexually oriented for fear of
being prosecuted on account of materials the content of vwhich

they vere unavare of.la The procedures surrounding the

initiation of a prosecution, including search and seizure, are
also limited by constitutional considerations degsigned to prevent
vhat vwvould in effect be total suppression prior to a judicial

detereination of obscan:lty.l4 And the entire subject of child

pornography, vhich ve discuse in Chapter VII of this Report, is
governed by different principles and substantially different

legal standardsa.

The constitutionally-based definition of ;hsconity is enforced
not only by requiring that that definition be used in obscenity
trials, but also, and w=more isportantly, by close judicial
scrutiny of saterials determined ¢to be obacoﬁe. This scrutiny,
at both trial and appellete levels, is designed to ensure that

non-obscene material is not erronecusly detersined to Dbe

13. Ssith v. Celifornia, 361 U.S. 147 (19359). The principle was
reaffirmed in Hamling v. United States, 418 U.S. 87 (1974),
vhich. alsoc sade cleer that the defendant need not be shown to
have knovn that the materials vere legally obscene.

14. See Heller v. Hewv York, 413 U.S. 483 (1973); Roaden v.
Kentucky, 413 U.S. 496 (1973). :



obscene. The leading cese here is the 1974 unanimous Supreme

Court decision in Jenkins w. ggggg;g,ls vhich involved a

conviction in Georgia of the Hollywood wmotion picture Carnal

Knovledge. In reversing the conviction, the Suprese Court made
clear that regardless of vhat the local community standards of
that community may have been, the First Amendment prohibited any
community, regardless of itas standerds, from finding that a

sotion picture such as this appesled to the prurient interest or

vas patently offensive. 1& Thus, although appeal to the prurient
interest and patent offensiveness are to be determined in the
first instance by reference to local dtandarda. it is clear after
Jenkins that the range of local variation that the Supremse Court
will permit consistent vith the First Asendsent is in fact quite

limited.

In the final analysis, the effect of Miller, Jenkins, and a
large number of other Supreme Court and lover court cases is to

limit obacenity proasecutions to "hard cnro'17 saterial devoid of

anything except the most explicit and offensive representations
of sex. As ve explained in our Introduction, ve believe that the

late Justice Stevart vas more perceptive than he has been given

- - - -

1S5. 418 U.S. 1353 (1974).

16. The third facet of the Hiller test, that the vork lack
"serious literary, artistic, political, or scientific value,® is
never in any event ¢o be determined by reference to local

standards. Here the frame of reference w®sust in all cases be o

national. Smith v. United States, 431 U.S. 291 (1977).

17. The Supreme Court in fact uses the term in Niller.



credit for having been in saying of hard-core pornography that he

knev it when he sav it.la Nov that we have seen much of it, we
are all confident that we too know it when ve see it, but we also
knov that others have used this and other terms to encompass s
range of materials vider than that which the Supreee Court
permits to be restricted, and vider than that vhich wost of us
think ought to be restricted. But it should be plain both froa
the lav, and from inspection of the kinds of w=material that the
lav has alloved to be prosecuted, that only the most thoroughly
explicit materials, overvhelaingly devoted to patently offensive
and explicit representations, and unmitigated by any significant
amount of anything else, can be and are in fact determined to be

legally cobscene.

3.3 Is the Suprese Court Right?

¥e cannot ignore our own obligations not to recossend vhat we
believe to be unconstitutional. Huserous people, in both oral
and vwritten evidence, have urged upon us the viev that the
Supreme Court’s approach is= a ui-tnkanl interpretation of the

First Amendeent. They have argued that ve should conclude that

18. *I have reached the conclusion . . . that under the First
and Fourteenth Amendements criminal lawvse in this ares are
constitutionally limited to hard-core pornography. I shall not
today attespt further to define the kinds of wsaterial I
understand to be esbraced within that shorthand description; and

perhaps I could never succeed in intelligently doing so. But I __

knov it vhen I see 4it, and the motion picture involved in this
case is not that.® Jscobellis v.  Ohio, 378 U.S. 184, 197 (1964)
(Stevart, J., concurring).
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any criminal prosecution based on the distribution
consenting adults of sexually explicit saterial, no matter hov
offengive to some, and no satter hov hard-core, and no satter how

devoid of literary, artistic, political, or scientific value, is

impermissible under the First Asendment.

We have taken these arguments seriously. In light of the
facta that the Supreme Court did not in Roth or since unanimously
conclude that obscenity is outaide of thé coverage of the First
Amendment, and that its 1973 rulings v;re all decided by a scant
5-4 majority on this issue, there is no doubt that the issue vas
debatable vithin the Suprese Court, and thus could hardly be
vithout difficulty. loreover: ve recognize that the bulk of
scholarly commentary is of the opinion that the Suprese Court’s

resolution of and basic approach to the First Asendment issues is

1ncorrect.2° With dissent existing even within the Suprese
Court, and vith disagreement with the Supremse Court sajority’s
approach predominant asong legal scholars, we could hardly ignore
the possibility thai the Suprewe Court might be wrong on this

issue, and that ve would vish to find protected that which the

19. We do not in this Report discuss Stanley v. Georgia, 394
U.S. 857 (1969), 1in vwhich the Supreme Court held the wmere
possession of even legally obscene =aterial to be
congtitutionally protected. We do not discuss Stanley because
nothing ve recosmsend is inconsistent with it, end no one has
suggested to us that ve should urge that Stanley be overruled.

20. See, e.g., Kalven, The Hetaphysics of the Lav of Obscenity,
1960 Sup. Ct. Rev. 1; Henkin, Norals and the Constitution: The

Sin of Obscenity, 63 Colus. L. Rev. 391 (1963); Richards, Free

Speech and Obacenity Lav: Toward a Horal Theory of the First
Amendment, 123 U. Pa. L. Rev. 43 (1974).
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Supreme Court found unprotected.

There are both less and wmore plausible challenges to the
Supreme Court’s approach to obscenity. Asong the least
plausible, and usually w=more rhetorical device than seriocus
argument, is the viev that the First Amendeent is in some way an
‘absolute, ° protecting, quite simply, all speech. Even Justices
Black and Douglas, commonly taken to be “absolutists,® would
hardly have protected all spoken or written acts under the First
Amendment, and on closer inspection ill thoge accused of or
confessing to "absolutisa® would at the very least apply their
absolutism to a range of spoken or written acts sealler than the
universe of all spoken, written, or pictorial acts. This is not
te deny that under the viev; of m=many, including Black and
Douglas, vhat is nov considered obscene should be vwithin the
universe of vhat is absolutely protected. But "absolutism® in
unadulterated form seems largely a stravean, and ve see no need

to use it as a vay of avoiding difficult questions.

Huch more plausible is the viev not that the First Asendsent
protects all spoken, written, or pictorial acts, but that all
spoken, written, or pictorial aectgs sre at lesst in some wvay
covered, even if not  |ultimately protected, by the First
Amendment. That is, even if the government m=may regulate =some
such acts, it ®ay never do so unless it has a reason

substantially better than the reasons that norsally eare

sufficient to justify governmental action. Vhether this _

heightened standard of justification is described as a ®clear and



present danger,® or "compelling interest,® or some standard less
stringent than those, the viev is still that regulating any
spoken, written, or pictorial acts requires a particularly good
reason. And vhen applied to the regulation of obscenity, so the
argument goes, the reasons supplied and the empirical evidence
offered remain too speculative to meet this especially high

burden of justification.

Other views accept the fact that not all spoken, written, of
pictorial acts need n@eet this aépecially high burden of
Jjustification. Only tﬁose acts that in some vay relate to the
purposes or principles of the First Asendsent are covered, but,
it is argued, even the hardest-core pornographic item is within
the First Asendsent’s cavorage.' To some this is because both the
distribution and use of such items are significant aspects of
self-expression. And vhile not all acts of self-expression are
covered by the First Amendment, acts of self-expression that take
the fors of books, wagazines, and files are, according to the
argurent, so covered. These, it is argued, are the traditional
sedia of cosmunication, and vhen those sedia are used to express
a different vorld view, or even wmerely to achieve sexual
satisfaction, they resain the kinds of things toverds vhich the
First Asendeent is directed. As a result, regulation of the
process by vhich an slternative sexusl vision is cossunicated, or

regulation of the process by which people use the traditionsl

media of cossunication to experience and to understand @

different sexusl vision, is as much a part of the First Asendsent

as communicating and experiencing different visions about, for
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example, politics or morals.

A variant on this last argument, vhich takes obscenity to be
vithin 8 range of First Amendment coverage ademittedly smaller
than the universe of communicetive acts, locks not so such to the
act or to the communication but instead to the governsent’s
reagsons for regulating. If, 8o the argument goes, governsent’s
action in restricting is based on its reection to a particular
point of viewv, then the action is impermissible. Because it is
the purpose of the First Asendment to Qllo' all points of vievw to
be expressed, an attempt by government to treat one point of viev
less favorably then another is unconstitutional for that reason
alone, no s=satter hov dangerous, offensive, or othervise

reprehensible the disfavored point of view may be.

We have heard vitnesses articulate these various vievs
intelligently and forcefully, and ve have read more extensive
versions of these argusents. They are not isplausible by any
means, but in the final analyais we resain unpersuaded that the
fundamental direction of Roth and Paris is misguided. Indeed, ve
are confident that it is correct. Although wve do not subscribe
to the viev that only political speech is covered by the First
Amendeent, ve do not believe that a totally expansive approach is
reasonable for society or conducive to preserving the particular
values embodied in the First Asendment. The special pover of the
First Amendeent ought, in our opinion, to be reserved for the

conveying of arguments and lnférnation in @ way that surpasses

sose admittedly lov threshold of cognitive appeal, vhether that



appeal be emotive, intellectual, aesthetic, or informational. Ve
have no doubt that this lov threshold will be surpassed by a vide
range of sexually explicit material conveying unpopular ideas
about gex in a manner that is offensive to nost.people; and ve
accept that this is properly part of a vision of the Firsf
Amendment that ias designed substantially to protect unpopular
vays of saying unpopular things. But we also have little doubt
that most of what ve have seen that to us qualifies as hard-core
waterial falls belov this w=minimal threshold of cognitive or
similar appeal. Lines are of course not alwvays easy to drai,.but
ve find it difficult to understand how such of the material we
have seen can be considered to be even resotely related to an
exchange of vieve in the markptplace of idees, to an attespt to
articulate a point of viewv, to an atteapt to persusde, or to an
attempt seriously to convey through literary or artistic sesens a
different vision of humsanity er of the vorld. Ve do not deny

that in a different context and presented in a different way,

material as explicit as that vhich ve have seen could be said to

contain at least eomse of all of these characteristics. But ve
also have no dﬁuht that these goals are resote froa the goals of
virtually all distributors or users of this msaterial, and ve also
have no doubt that thess values are present in wost standard

pornographic items to an extraordinarily limited degree.

In light of this, ve are of the opinion that not only society

at large but the First Asendsent itself suffers if the essential

appeal of the First Amendment is dissipated on arguments related _

to material so tenuously associated with any of the purposes or



principles of the First Asendsent. We believe it necessary that
the plausibility of the First Amendment be protected, and vwe
believe it equally necessary for this society to ensure that the
First Amendement retains the strength it asust have when it is =sost
needed. Thie strength cannot reside exclusively in the courts,
but w®must reside as vwell in vwidespread acceptance of the
importance of the First Asendment. VWe fear that thia acceptance
is jeopardized vhen the First Amendment too often becomes the
rhetorical device by vhich the cosmsercial trade in materials
directed virtually exclusively at sexual erousal ia defended.
There is a risk that in that process public villingness to defend
and to accept the First Aesendsent vill be lost, and the likely
losers vill be those who would speak out harshly, provocatively,
and often offensively against the prevailing order, 1nc1uding the

prevailing order with respecty to sex.

The_-nnner of presentation end distribution of most standard
pornography confirms the viev that at bottom the predominant use
of such material is as masturbatory eid. Ve do not say that
there is anything neceesarily wrong wvith that for that reason.
But once the predominant use, and the appeal to that predosinant
use, becomes apparent, wvhat e=serges= is that much of wvhat this
material involves is not so such portrayal of sex, or discusasion
of sex, but simply sex itself. As sex itself, the argusents for
or ageinst restriction are serious, but they are arguements

properly removed fros the First Amendsent questions that surround

prili}ily saterials vhose overvhelsing use is not as short-ters -

wasturbatory aid. VWhether the @etate should, for example,



prohibit masturbation in certain establishments that are open to
the public is & question that scme would wish to debate, but it
ia certainly not a First Amendment question. Similarly, the
extent to vhich sex itself is and under what circumstances
constitutionally protected is again an interesting and important
constitutional question, but it is not usefully seen as & First

Asendment questian.21

We recognize, of course, that using a picture of sex as
magturbatory aid is different from the @gimple act of
sasturbation, or iny other fors of sex. The very fact that
pictures and vords are used comspels us to take First Asedndment
argueents more seriocusly than.vnuld be the case if the debste
vere about prostitution. Still, when we look at the standard
pornographic itee in its standard context:  of distribution and
use, ve find it difficult to avoid the conclusion that this
saterial is so far resoved from any of the central purposes of

the Firast Amendment, and so close to so much of the rest of the

21. As this report is being vwritten, the Suprese Court has under
advisement after orsl argusent the case of Bovers . Herdwick,
760 F.2d 1202 (iith Cir. 1985), Sup. Ct. Docket Ho. 835-140,
challenging the constitutionality of the Georgia sodosy statute
as applied to the private and consensual acts of twoc =male
homcsexuals. The argusents rely prisarily on constitutional
claims of liberty, privacy, and freedos of association. If the
Suprese Court strikes dowvn the stastute as unconstitutional,
arguments other than the Firat Asendeent might be available to
challenge certain lave against certain uses of even legsally
obacene materials. VWithout such an action, hovever, such privacy
or liberty argumsents, vhich the Suprese Court rejected with

respect to exhibition of cobacene material to consenting adults in

a theater in Paris, vwould be unlikely to succeed. Doe v.
Coamonvealth’s Attorney, 403 F. Supp.. 1199 (E.D. Va. 1973),

aff’'d without opinion, 425 U.S. 901 (1976).



gex industry, that including such material vithin the coverage of

the First Amendment seems highly attenuated.

Like any other act, the act of making, distributing, and using
pornographic items contains and sends messages. For governsent
to act against some of these items on account of the messages
involved may appear as problematic under the First Amendment, but
to hold that such governmental action violates the First
Amendment is to preclude government from taking action in every
case in vhich government fears that thé restricted action will be
copied, or proliferate because of its acceptance. Government may
prosecute scofflave because it fears the message that lavs ought
to be violated, and it may restrict the use of certain products
in part because it does not '1;h the message that the product is
desirable to be videly disseminated in perhaps its most effective
form. So tooc vith reference to the kind of material with vhich
ve deal here. If ve are correct in our conclusion that this
material is far reeoved from the cognitive, emotive, aesthetic,
informational, persuasive, or intellectual core of the First
Amendment, ve are satisfied that a governeental desire to
restrict the materiasl for the messages its use sends out does not

bring the material any closer to the center.

¥We thus conclude not that ohucunit; regulation creates no
First Amendment concerns, nor even that the Suprese Court’s
approach is necessarily correct. But ve do believe the Supreme
Court’s approach is most likely correct, and ve believe as vell

that arguments against the Suprese Court’s approach are becoming



increasingly attenuated as wve focus on the kind of ;aterial
commonly sold in "adults only® establishmente in this country.
We =may be wvrong, but most of us can see no good reason at the
moment for substituting a less persuasive approach for the

Supreme Court’s more persuasive one.

Although ve are satisfied that there is a category of meterial
so overvhelmingly preoccupied with sexual explicitness, and so
overvhelmingly devoid of anything else, that its regulation does
no violence to the principles underlying the First Amendment, vwe
recognize that this cannot be the end of the First Asendeent
enalysis. VWe wust evaluate the possibility that in practice
saterials other than these wvill be restricted, and that the
effect therefore vill be the restriction of msaterials that ere
substantielly closer to vhat the First Amendment ought to protect
than the items in fact aised at by the Niller definition of
ahacénity. We must also evaluate vhat is cosmonly referred to as
the "chilling effect,® the possibility that, even absent actual
restriction, creators of material that i@ not in fact legally
obscene wvwill refrain froms those crestive activities, or will
steer further to the safe side of the line, for fear that their
protected vorks vill =sistakenly be deesed obscene. And finally
ve sust evaluate vhether the fact of restriction of obacene
saterial will ect, sy=mbolically, to foster & “censorship

mentality® that will in lese imeediate ways encourage or lead to

various restrictions, in other contexts, of saterial vhich ought



not in a free society be restricted.

We have heard in one form or another from numerous
organizations of publishers, booksellers, actors, and librarians,
a8 wvell as from a number of individual book and m=magazine
publishers. Although most have urged general anti-censorship
sentiments upon us, their oral and ¥ritten submissions have
failed to provide us with evidence to support claims of excess
suppression in the name of the obscenity lavs, and indeed the
evidence is to the contrary. The president of the Association of
American Publishers testified that to hia knowvledge none of his
members had even been threatened vith enforcement of the criminal
lav against obscenity, and the American Library Association could
find no record of any prosecu;ion of a librarian on obscenity
charges. Other groups of people 1nvnl§ed in publishing,
bookselling, or theatrical organizations relied exclusively on
examples of excess censorship fros periods of time no wore recent
than the 1940s. And still others vere even less helpful, telling
ug, for exasple, that canaufship vas impereissible because °This
is the United States, not the Soviet Union.® We know that, but
ve knov as vell that dit!icult-insues do not bacome @asy by the
use of inflawsatory rhetoric. Ve wish that sany of these people
or groups had been able to provide concrete examples to support

their fears of excess censorship.

Throughout recent end not so recent history, excess

censorship, although not necessarily prevalent, can hardly be

said not to have occurred. As a result ve have not been content



to rest on the hollowness of the assertions of many of those who
have reminded us of this theme. If there is @ problem, we have
our own obligations to identify it, even if vitnesses before us
have been unable to do so. Yet vhen ve do our ovn researches, we

discover that, vith fewv exceptions, the period <£from 197422 to

the present is marked by strikingly few actual or threstened
prosecutions of material that is'plainly not legally ocbscene. We
do not say that there have been nane. Attempted and unsuccessful
Service, against Playboy sagazine in ntlapta and several other
places, and against some other plainly non-obscene publications
indicate that mistakes can be made. But since 1974 such mistakes
have been extremely rare, and the mistakes have all been resedied
at gose point in the process. Yhile ve vish there would be no

wistakes, ve are confident that epplication of HNiller has been

overvhelmingly limited to materials that would satisfy anyone’s

definition of "hard core.®

Even absent successful or seriously threatened prosecutions,
it still may be the case that the very possibility of such an
action deters <{ilmeakers, photographers, and vwriters <f{ros
exercising their creative abilities to the fullest. Once it
appears that the likelihood of actual or seriously threatened

prosecutions is almost coempletely illusory, hovever, we are in a

22. 1974 seems the most relevant date because that vas the year

in vhich the Supreme Court, in Jenkins v. Georgia, 418 U.S. 133
(1974), made it clear that determinations of obscenity were not
primarily a wmatter of local discretion.



quandry about hov to respond to these claiss of *chilling.* ie
are in no position to deny the reality of someone’s fears, but in
almost every case those fears sre unfounded. Hhera,'aa here, the
fears seem to be fears of phantom dangers, we are hard pressed to
say that the lav is mistaken. It is those vho are afraid vho are
migtaken. At least for the past ten years, no even resotely
serious author, photographef. or filmmaker has had anything real
to fear from the obscenity lavs. The line between vhat is
legally obscene and vhat is not is nov so far avay from their
vork that even substantially ®istaken applications of current lav
vould leave these individuals untouched. In light of that, we do
not see their fears, hovever real to them, as & sufficient reason
nov to reconsider our vieve about the extent of First Asendment

protection.

Huch more gerious, such wmore real, and such less in our
control, is the extent to wvhich non-governmental or governsental
but non-prohibitory ections may substantially influence what is
published and vhat is not. What television scriptvriters vrite
is in reality controlled by vhet television producers will buy,
vhich 18 in turn controlled by what sponsors will sponsor and
vhat vievers vwill viev. Screenvriters may be effectively
censored by the exteant ¢o vhich producers or studiocs desire to
gain an "R® rating rather than an °X,” or a °PG® rather than an
"R, " or an °R" rather than a °PG.° Book and magazine vriters and

publishers are restricted by vhat stores are wvilling to sell, and

stores are restricted by vhat people are villing to buy. Vriters ...

of textbooks are in a sense censored by wvhat achool districts are



willing to buy, authors are censored by what both bookstores and
librarians are willing to offer, and librarians are censored by

vhat boards of trustees are villing to tolerate.

In all of these settings there have been excesses. But every
one of these settings involves some inevitable choice based on
content. We think it unfortunate when Catcher in the Rye is
unavailable in a high school library, but none of us would
protected by *the First Amendment, .nut of the junior high
schools. We regret that legitimate bookstores have been
pressured to remove from their shelves legitisate and serious
discussions of sexuality, but none of us would presume to tell a
Catholic boockseller = that 1n' choosing books he should not
discriminate against books favoring abortion. Hotion picture
studios are unable to wsupport an infinite number of
screenvriters, end their choice to support those who write about
families rather than about homosexuality, for examsple, is not
only permissible, but is indeed itself protected by the First -

Amendment.

WVhere there have been excesses, and ve do not ignore the
extent to vhich the nusber of those excesses acems to be
increasing, they seeam often attributabie to the plainly mistaken
notion that the 1d0l-ﬂf “comsunity standards® i a carte blanche
to communities to deteraine entirely for thesselves vhat is

obscene. As ve have tried once again to m=make clear in this

report, nothing could be further fros the truth. Apart —



this, hovever, the excesses that have been reported to us are
excesses that can only'renotely be attributed to the obscenity
lavs. In a world of choice and of scarce resources, every one of
these excesses could take place even vere there no obscenity lavs
at all. In a vorld vithout obscenity lav, television producers,
eotion picture studios, public library trustees, boards of
education, convenience stores, and bookstores could still all
choose to avoid any mention or discussion of sex entirely. And
in a vorld vithout obscenity laws, all.of these institutions and
others could and would still sake censorious choices based on
their ovn vievs about politics, s®sorals, religion, or science.
Thus, the link betveen obscenity lav and the excess narrovness,
at tises, of the choices msade by private industry as vwell as

governsent is far from direct.

Although the link is not direct, wve are in no position to deny
that there may be some psychological connection betveen obscenity
lave and their enforcement and a general perception that
non-governeental restriction of anything dealing vith sex is
justifiable. We find the connection unjustifiable, but that is
not to eay that it ssy not exist in the vorld. But Jjust es
vigorous and vocal enforcesent of robbery laws may create the
environsent in which vigilantes feel justified in punishing
offenders outside of legal processes, so to0 ®may obscenity lav
create an environeent in vhich discussions of sexuality are

effectively stifled. But ve cannot ignore the extent to which

such of this stifling, to the extent it exists, is no more than __

the exercise by citizens of their First Asendment rights to buy



vhat they wvant to buy, and the exercise by others of First
Amendment rights to sell or make vhat they wish. Choices are not
alvays exercised wisely, but the leap from some unvise choices to
the unconstitutionality of criminal lawvs only remotely related to

those unvise choices is tco big a leap for us to make.
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CHAPTER IV
THE HARKET AND THE INDUSTRY

4.1 The Market for Sexual Explicitness

More than in 1957, vwhen the lav of obscenity becare
inextricably a part of constitutional lav, more than in 1970,
vhen the President’s Commission on Obscenity and Pornography
issued its report, and indeed more than just a year ago in 1985,
ve live in a society unquestionihly pervaded by sexual
explicitness. In virtually every medium, from books to magazines
to nevapapers to wusic to radio to netvork television to cable
‘television, matters relating to sex sre discussed, described, and
depicted wvith a frankness and a; explicitness of detail that has
accelerated drasatically within a comparatively short period of
time. To attempt to isolate the causes of this phenomenon is
inevitably to esbark on a futile enterprise, for the sexual
openness of contemporary Aeerica is unquestionably a product of

that ismense interplay of factors that makes contemporary America

vhat it is in nueerous aspects aspart from sexual explicitness.

We have spent such of our time investigating the nature of the
industry that produces, distributes, and sells sexually explicit
materials, for ve do not believe ve could responsibly have drawn
conclusions relating to that dindustry unless wve _ecame familiar
wiﬁh it. The results of this investigation are set out

comprehensively and in detail in an appendix to this Report, but

ve feel nevertheless that a general overviev of the sarket and o



the industry is necessary here.

The pervasiveness of sexual explicitness in the society in
vhich ve live underscores the importance of distinguishing what
might plausibly be characterized as “pornographic® froam the
entire range of descriptions, depictions, and discussions that
are more sexually explicit than would have been the case in
earlier times, and that, <for that reason, engender some or
substantial objection from various people within the society. We
find it useful in this Report to describe some particularly
salient aspectsa of the pornography industry, but any such
discussion must be preceded by a brief survey of some other fores
of sexually explicit =saterial that are usefully contrasted vith

the more unquestionably pornographic.

4.1.1 The Hotion Picture Industry

¥With fev exceptions, vhat might be called the "sainstreas’ or
"legitimate” or “Hollyvood® wmotion picture industry does not
produce the kinds of files that would cosmonly be made available
in "adults only" outlets. The films showvn in such
establishaents, the ones containing little if any plot, unalloyed
explicitness, and little other than an intent to arouse, are not
the products of the wmotion picture industry with which w®sost
people are familiar. Hevertheleass, sexuality, in varying degrees
of explicitness or, to sany, offensiveness, is & significant part

of m=many wmainstream wsotion pictures. One result of this

phencmenon has been the rating systesm of the Hotion Picture _

Association of America. Because those ratings are so frequently



used as shorthand, and trequenély érronenus shorthand, for
certain forms of content, a brief description of the rating

system may be in order.

The rating system, established in 1968, has no legal force,
but ig designed to provide information for distributors,
exhibitors, and vievers of motion pictures. At the present time
there are five different categories within the rating systes.
Hotion pictures rated ®°G® are considered suitable for everyone,
and peaple of all ages are admitted vhen such films are shown.
The "PG® rating, vhich stands for "parental guidance suggested, °
still allovs all to be admitted, but warns parents that some
material may not be suitable for children. Films receive a PG
rating if there is sore than -ininall violence, if there is brief
nudity, or if there are non-explicit scenes involving sex. A
*PG-13° rating is used vhere some more parental caution is
suggested, especially vith respect to children under the age of

thirteen.

Haat-geraane to this Report are the ratings of °“R° and °X.°*
An "R® rating 1ndi=atea. 8 restricted fils, and those under the
age of seventeen are adeitted only if accompanied by a parent or
guardian. Hotion pictures with this rating ®say be# sosevhat,
subastantially, or exclusively devoted to theses of sex or
vialence. They =may contain harsh language, aexual activity, and
| nudity. Films with this rating, however, do not contain explicit

sexual activity. If a file contains explicit sexual activity, or

if, in some cases, it contains particularly extrese quantities



and varieties of violence, it is rated"x.' and no one under the

age of seventeen may be admitted.

Only in rare cases v¥ill anything resembling standard
pornographic fare be submitted to the NPAA for a rating. HNore
often such material vill have a self-rated 7"X" designation, or
vill have no rating, or vill have some unofficial prosotional
rating such as °"XXX.®* It ia important to recognize, hovever,
that although no motion picture not submitted to the HPAA can
have any rating other than “X," and that although standard
pornographic itema would unquestionably receive an *X* rating if
submitted, not all, and indeed, not many officially °*X°* rated
motion pictures would commonly be considered to be pornographic.
Although the nature of vhat kind of content will get wvhat rating
wvill change vwith the times, it remsains the case that the °X°
rating, especially vhen applied to the small number of mainstreas
films that officially receive that rating after subeission to the
HPAA, is not in every case synonysous vith vhat most people would

consider pornography.

4.1.2 Adult Hagazines

Although the sexual content of large nuebers of magazines has
increased in recent years, particular attention is often focused
on so called "men’s® sagezines, commonly referred to within the
trade a8 "male sophisticate® =sagazines. In recent years
variations aised at a fesale audience have also appeared, but the

genre remains largely directed to men.
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Magazines of this variety tend to be'produced and distributed
in a manner not digsimilar to the production and distribution
methodas for wmost w®mass-circulation wmagazines., It is almost
misleading to consider them as one category, hovever, for such
magazines vary enoremously in content and explicitness. A fev
magazines of this variety combine their sexual content with a
substantial amount of non-sexually oriented, and frequently quite
serious, textual or photographic matter. Some magazines have.tor
their photographs little more than suggestive nudity, while a
number of othera feature aignificant.auunntl of sgimulated or
actual sexual activity. From the perspective ve adopt and
explain in Chapter V, all of the magazines in this category

contain at least some =saterial that we would consider

*degrading.” Some contain a large amount of such degrading

material, and some alsoc contain sexually violent saterial.

¥With respect to the category of the legally obscene, sose of
the magazines in this category could not #llunibly be considered
legally obscene, wvhile others have occasionally been determined
to be legally obacene by particular courts. A @ purely
empirical matter, such detersinations of obascenity for even the
sost explicit and offensive of these magazines seem aberrational,
and by end large wmost of these w=magazines circulate vwidely

throughout the country without eignificant legal attack.

Television has become technologically more diverse then in

earlier years, and it is no longer possible even to think ot



television as one dium. Broadcast téleviainn, vhether netwvork
or local, has a frequent explicit or implicit sexual orientation,
but, with only the rarest exceptions, sexual activity of any
explicitness at all, or even frontal nudity, has been largely
absent from broadcast television. 1In bart this is explained by
rules and regulatory practicés of the Federal Cosmunications
Commission, and in part this is explained by the practices of
stations, netvorks, and, sponsors. But vhatever the cause, the
amount of nudity, sexual innuendo, and sex itself on broadecast
television has traditionally been a Iaé cry from even moderate
levels of gexual explicitness, although it is plainly the case
that the degree of sexual explicitness in depiction, in theee,
and in language on broadcast television has been increasing
substantially in recent years. ’

Cable television, hovever, by which vwe include satellite as
vell, is quite different. Under current law, cable is not
subject to the same range of Federal Communications Commission
content regulation, and as a result is often substantially more
sexually explicit <than anything that would be aveilable on
broadcast televiaion. This increased explicitness may take the
fore of talk shows or call-in shows @specializing in sexual
advice, music videos featuring strong sexual and violent themes,
cable channels that specialize in sexual fare, and m=ore general
purpose cable channels may offer mainstream motion pictures that
would not in uncut fors be sghovn on broadcast television.

Although some motion picfures available on cable might be deemed

legally obscene in some areas, and although much of this material
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iz highly explicit and offensive to =any, by and large the
sexually explicit material available on cable would not be of the
- type likely to be determined to be legaliy obscene. Hore often,
vhat is available, and it does vary from area to area and channel
to channel, is a degree of sexuality somevhat closer to wvhat is
available in a mainstream motion picture theater, but would not

be available on broadcast television.

In some sense the videotape cassette ocught to be considered a
form of television, since the television is the device by which
such cassettes are vieved. But the cassettes themselves are 8o
variable in content that generqlizatinn ig difficult. Huch of
vhat people rent or, 1less frequently, buy to wvatch at home is
standard motion picture theater.fare, and therefore can encompass
anything from the kinds of films that are rated °G" to the kinds
of films that are rated °R, " and occaaionall? the kinds of films
that are officially rated °©®X" by the HPAA. In emany video
outlets, hovever, a range of even more sexuaily explicit material
is available, not dissimilar to vhat might be showvn in an "adult
theater.® Although such of this saterial would cossonly be
congidered pornegraphic, and although much af it might in some
areas be found to be legally obscene, it has in the past tended
to be more on the conventional end of such materiel, obviously
reflecting the desires of patrons of nn.estahlishlent offering a
full range of video material. Hore recently, hovever, some less

conventional material has become available in some full range

video -outlets. Finally, there is the material available either _

in "adults only® establishments offering many types of materials,



or in ‘adults only®" outlets offering only videotapes. This
material, although vieved at home, is for all practical purposes
the same as that vhich would be shovn in adult theaters or peep
shovs, and the same range of sexual themes and practices is

commonly available.

4.2 The Pornography Industry

In terms of methods of production, wmethods of distribution,
and wmethods of ultimate sale to consumers, the pornography
induastry itself must be distinguished from the outlets for some
degree of sexual explicitness discussed in the previous section.
The true pornography industry is quite simply different from and
separate from the industry that publishes ®men’s sagazines, the
industry that offers some degra; of sexually oriented material on
broadcast and cable television, and the sainstres=s sation picture
industry. .In some rare instances there ®may be some linkages
betwveen the tvo, but in general little more than confusion is
served by concentrating on the these linkages rather than on the

major differences.

4.2.1 The Production

f Files, Videotapes, end Hagazines

- —_———

There can be 1little doubt that there has vithin the last ten
to tventy years been & dramatic incresse in the gize of the
industry producing the kinds of sexuslly explicit materials that
vould generally be conceded to be pornographic. One consequence

of thias is that the industry is not as clandestine as it was in

earlier years. HNevertheless, vhen this industry is compared to
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the kinds of industries that produce more wmainstream materials,
it is still the case that the production of pornographic
materials is a practice and a business that remains substantially

"underground. *

Approximately 80% of the American production of this type of
motion picture and videotape takes place in and around Los
Angeles, California. In part this is a canaequénce' of the
location there of technical personnel, such as camera operators,
vho either do, have been, or vish to be employed in the
mainstream motion picture industry. Indeed, this description
applies as vell to wmwany of the performers in these films,
although, unlike technical personnel, the likelihood of a
performer vho is 4involved in  pornographic  materials
simultaneously or eventually vorking in the wmainstream wmotion

picture industry is minuscule.

Production of these materials tends to be done on & rather
limited budget, usually in temporary locations such as wmotel
rooms or rented houses, and usually in quite & short period of
time. nften-- not only the presises, but the photographic
equipment as well, is rented for only the limited time necessary
to make the fils. It is not uncosmon ;‘.nr producer, director, and
scriptvriter to be the sase person. In many cases the performers
are gecured through one of a number of agents who specialize in
gecuring performers for highly sexually explicit files. Although

there is virtually no overlap betveen this industry and the

mainstreas film industry, the method of securing performers for _
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films is largely similar, vith agents providing producers with
books describing various performers, and with producers often
intervieving a number of possible performers before selecting the

ones to be used.

As this Report is being written, the technological nature §£
the industry is in the aidat of tranait;an from photographic
motion pictures to videotape. The proliferation of the home
videotape recorder is in many respects transforming the industry,
and in addition the process of producing & videotape tends to be
more efficient and less expensive than the process of producing a
photographic motion picture. With respect to aspects of
production that are not technical, hovever, this technological
development has had little effect on the production side of the

industry.

The production of the standard variety of pornographic
magazine, the kind likely to be eold in an “adults only*® .
establishment for a rather high price, 1is in many respects
gimilar to the production of pornographic w=motion pictures and
videotapes. The process agein operates in @ partially -
clandestine manner, although it is such sore likely here that the
production and distribution processes vill be combined. ¥hen
this is the case, taking the photographs, assesbling them vwith
some amount of textual material, and physically manufacturing the

magazine vill all take place at the same location.

With respect to the Dbusiness of producing pornographic

paperback books containing nothing but text, the vwriting,
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production, and distribution processes are again likely to be
combined. Although independent authors are occasionally used,
more common is the use of a <full-time staff of authors, employed

by the producer to write this kind of book at a rapid rate.

—— s ——

The process of distribution of films is rapidly in the process
of becoming history. The photographic motion picture f£film
typically showvn in adult theaters is rapidly decreasing in
popularity, along with the theaters themselves, as the videotape
cassette becomes the dominant mode of presentation of non-still
material. HNany of these videotapes are sold or rented for hose
consumption, and msany are shown iﬁ “peep shov® establishments.
The effect of this is that the adult theater, in any event an
expensive operation, and one that is wmore wvisible than many
patrons vould like, is becomsing an increasing rarity. Simsilar
trenda are apparent vith respect to sainstream motion pictures
and the theaters in vhich they are showvn as well, although the
effect of videotape on the pornographic film industry is wsuch
wore dramatic, probably owing in lerge part to the fact that a.
night out at the =sovies resains substantially wmore msocially
acceptable in conteeporary America than a night out at the peep

shov.

The films that are shown in theaters, or that are showvn by use
of traditional projection equipment in peep shows, tend to be

distributed nationally by use of complex and sophisticated

distribution netvorks concentrating exclusively on highly



sexually explicit material. There are exceptions to this

generalization, and one reason for the attention that focused in

the early 19708 on filme such as ®Deep Throat,® °The Devil in

Hiss Jones,® and "Behind the Green Door®” was that the standard
wethods of distribution and exhibition wvere changed so that filmss
such as these vere showvn in theaters usually shoving =more
mainstream films. But apart from exceptions such as these, w=ost
of the chain of distribution involves producers vho deal only in
this kind of material, distributers and vholesalers vhose entire
business is devoted to highly sexually explicit materials, and
theaters or peep shove catering exclusively to adults desiring

access to very sexually explicit material.

With respect to videotapes, most of the distribution is on a
national scale, and most of that national distribution is
controlled by a relatively limited number of enterprises. These
distributors duplicate in large quantities the tapes they have
purchased from producers, and then sell thes to vholesalers,
frequently vith some promotional materials, who in turn sell thenm
to retailers specializing in this type of material, or to more
generally oriented video retailers vho will include some of this
material along vith their =sore =sainstreas offerings. Based on
the evidence provided to us, it appears as if perhaps as sany as
half of all of the general video retailers in the country include
vithin their offerings at least some material that, by itself,

vould commonly be conceded to be pornographic.

Hagazines are also distributed nationally, and again ere
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likely first to be sold to vholesalers vho will then sell to
retailers. This process, hovever, 1likely culminating in a sale
at an “adults only®” outlet, does not account for as high =a
proportion of the total sales as it does for films or
videotapes. Horeso than for <films or tapes, w®many of the
sagazines are sold by msail, usually as a result of advertisements
placed in similar =agazines, in pornographic books containing
text, and even in more =ainstream but sexually oriented
publications. There is some indication that the videotape has
hurt the pornographic magazine 1n&uatry as well as the
pornographic motion picture industry. The retn;l prices for such
magazines, vithin the recent past commonly in the range of from
ten to tventy-five dollars per sagazine, are in some geographical
areag likely to be auhstahtinlly discounted, and adult
establishments appear to be offering an increasing percentage of

videotapes and a decreasing percentage of books and magazines.

4.2.3 The Retail Level

Apart froe wmail order, and epart from the rental of
pornographic videotapes in general use video retail outlets, =most
pornographic material reaches the consumer through retail
establishments specializing in this wmaterial. These outlets,
vhich wve refer to as "adults only® outlets or establishsents,
usually limit entry to those eighteen years of age or older, but
the strictness of the enforcement of the limitation to adults

varies considerably from outlet to outlet. At times these retail

outlets vwill take the fore of theaters in vhich only saterial of
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this variety is shown, and at times they will be “"adults only®
outlets specializing in books and =sagazines. Increasingly,
hovever, the peep shov, often combined with an outlet for the
sale of pornographic books and sagazines, is a mejor forms of

seeting consumer demand.

The typical peep shov is located on the premises of an "adults
only” establishment selling large numbers of pornographic
magazines, along vith some other items, such as pornographic
text-only books, sexual paraphernglia, sexually oriented
nevapapers, and videotapes. The peep shov is often separated by
a doorvay or screen from the rest of the establishment, and
congists of a number of booths in which a films, or, wmore likely
nov, a videotape, can be vieved, The patron inserts tokens into
a slot for a certain emount of vieving tiee, and the patron is
usually alone or wvith one other person vwithin the particular
booth. The peep shov serves tbe purpose of alloving patrons to
magsturbate or to engage in sexual activity with others in some
degree of privacy, at least coepared to an adult theater, vhile
vatching the pornographic material. In our eppendix describing
these establishments ve note in detail the generally hnsnnitsry
conditions in such establishments. The booths seem rarely to be
cleaned, and the evidence of {requent sexual activity is
apparent. Peep shovs are a particularly comeon location for =ale
homosexual activity vithin and betveen the booths, and the
material available for vieving in the booths is frequently

oriented tovards the male homosexual.
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There are, of course, establishments ocffering adult wmaterial
that do not contain peep showva. Although videotapes and wvarious
items of sexual paraphernalia are likely to be sold, the bulk of
the stock of these ';stabliahnents consists of pornographic
magazines, frequently arranged by sexual preference. There can
be little doubt that the range of sexual preferences catered to
by m®magazines 18 wvider than that of any other form of
pornography. As the listing of titles in the appendix makes
clear, virtually any conceivable, and quite a fev inconceivable,
sexual preferences are featured in the wvarious specialty
magazines, and materials featuring sado-masochism, bestiality,
urination and defecation in a sexual context, and substantially
more unusual practices even than those are a significant portion

of vhat is available.

4.3 The Role of Organized Crime

We have spent a considerable amount of our time attespting to
determine vhether there is8 a connection between the pornography
industry and vhat is commonly taken to be ‘organized crime.®
After hearing from a large nusber of vitnesses, =mostly lavw
enforcement personnel, after reading a number of reports prepared
by various lav enforcesent agencies, and after consulting sources
such as trial transcripts, published descriptions, and the like,

ve believe that such a connection does exist.

We recognize that the statement that there is a connection

betveen the pornography industry and organized crime is contrary

to to the conclusion reached by the President’s Commission an”"5
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Obecenity and Parnagraﬁhy in 1970. That Commission concluded
that:
Although many persons have
alleged that organized crime works hand-in-glove with the
distributors of adult materials, there is at present no concrete
evidence to support these statements. The hypothesis that
organized criminal elements either control or are “moving in® on
the distribution of sexually oriented materials will doubtless
continue to be speculated upon. The panel finds that there is
ingufficient evidence at present to verrant any conclusion in
this regard.

Caution about Jumping tooc easily to conclusions about
organized crime involvement in the 'pornography indugtry was
further induced by the evidence offered to us by Director William
H. Webster of the Federal Bureau of Investigation. Director
Webster surveyed the FBI field offices throughout the country,
and reported to us that “about three quarters of those
[fifty-nine] offices indicated that they have no verifiable
information that organized crime vas involved either directly or
through extortion in the manufacture of pornography. Several

offices, did, howvever, report some involvement by =members and

associates of organized :rine.’1

We reach our conclusions in the face of 2 negative conclusion
by the 1370 Commission, and in the face of the evidence provided
by the FBI, not so much because ve disagree, but because ve feel

that more careful analaysis will reveal that the discrepancies

1. ¥e note, hovwever, that a report prepared by the FBI in 1978,
vhich is included in the appendix portion of this report,
containg detailed information regarding variocus links between
organized crime and the pornography industry.



are less than they may at first appear.'

One leading cause of conflicting vieva about organized crime
involvement in pornography is that there are conflicting vievs
about vhat organized crime is. To many people organized criese
consists of that organization or netvork of related organizations
commonly referred to by lav enforcement personnel and others as
La Cosa Nostra. This organization, vhich ve describe in wmsuch
more detail in our appendix on organized crime, is & highly
gstructured and elaborately subdivided. organization in some way
involved in an enormous range of criminal activities. It has its
ovn hierarchy, its ovn formalized system of ranks and methods of
advancement, and its own procedures for eettling disputes.
Commonly, although in our view erronecusly, La Costra Nestra and

"organized crime® are synonymous.

To other people organized crime consists of nhy large and
organized enterprise engaged in criminal activity, regardless of
any connection with La Cosa HNostra. To the extent that
enterprises have continuity and a defined membership and engage -

in crime, then this is considered to be organized crime.

Finally, to still others the ®best" definition of organized
crisre lies somevhere in between. For thes organized cfine
conasists of a large and organized enter;riae engaged in criminal
activity, with & continuity, @ structure, and a defined
mesbership, and that is likely to use other crises and methods of
corr?ption. such as extortion, assault, wurder, or bribery, in

the service of its primary criminal enterprise.
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These differences in definition are especially important with
respect to identifying the connection between the pornography
industry and organized crime, because wmuch of the evidence
supports the conclusion that major parts of the industry are
controlled by organizations that fit the second or third but not
the first of the foregoing definitions. In particular, there is
strong evidence that a great deal of the pornographic film and
videotape distribution, and some of the pornographic wmagazine
distribution, is controlled by one Reuben Sturman, operating out
of the Cleveland area, but with operations and controlled
organizations throughout the country. Although we 4inevitably
must rely on secondary evidence, it appears to us that Sturman’s
enterprise is highly organized and predominantly devoted to the
vertically integrated production, distribution, and sale of
saterials that would most likely be determined to be legally
obscene in most parts of the country. 0f this vwe are certain,
and to that extent wve could say that significant parts of the
pornography industry are controlled by organized crime. Ve also
have some but less clear evidence that organizationa like
Sturman’s, but not quite as large, play similar roles, and that
all of these various organizations at times have employed other
activities that themselves violaté the lav in order to further
the production, digtribution, and sale of pornographic
materials. In this sense these organizations would fit the third

as vell as the second definition of organized crime.

¥We also have strong reason to believe, however, that neither

Sturman’as organization, nor some substantially smaller cnes, are -



themselves part of La Cosa Nostra. In that sense this part of
the industry would not fit the first of the above definitions of
organized crime. He do not say that there are no connections
vith L# Cosa Nostra. On the contrary, there seess to be
evidence, frequently <quite strong evidence, of vworking
arrangements, accomodations, assistance, some sharing of funds,
and the like, as well as evidence of control by La Costra Hostra,
but nothing that wvould justify saying that these organizations

are La Cosa Nostra or are a part of La Cosa Nostra.

Huch the same could be said about the relationship betveen
smaller pornography operators and La Cosa HNostra. Again there
seems little evidence of direct ovnership, operation, or control,
but there does seem to be 2 significant asount of evidence that
‘protection® of these ssaller operators by La Cosa Nostra is both
available and required. This appliese in sose areas to
distribution, in some to production, and in some to retail
outleta themselves, in w®much the same way that it appiiea
frequently to many more legitimate businesses. But we are not
reluctant to conclude that in many aspects of the pornography

business that La Cosa Nostra is getting a piece of the action.

This is not to say that La Cosa Hostra is not itself engaged
in  pornography. There also peems pstrong evidence that
significant portions of the pornographic magazine industry, the
peep shov industry, and the pornographic file industry are either

directly operated or closely controlled by La Cosa Nostra sembers

or vi}y close associates. Hajor portions of these industries



geem to be as much a part of La Cosa Hngtra as any other of their
activities. At times there is direct involvement by La Cosa
Nostra even vith the day-to-day workings of business, and in many
cases there is clear control even vhen the everyday management is
left to others. In many of the reports and other documents ve
have received there has been evidence to the effect that members
of the Columbo, DeCavalcante, Gambino, and Luchese ¥families®
have been actively in as well as wmerely essociated vith the
production, distribution, and sale, of unquestionably
pornographic materiala. There is auéh evidence that La Cosa
Nostra members such as Robert DiBernardo and Louis Peraino are or
have in the recent past been major figures in the national
distribution of such materials. Although wve cannot say that
every piece of evidence ve have'recaivnd to this effect is true,
the possibility that none of this cumulative evidence is true is

80 remote that ve do not take it seriously.

As vas the case vith Bany other topics vithin our manbdate,
our lack of investigative resources has made it iwpossible to
investigate these matters directly. Horeover, the matters to be
investigated wvith respect to organized crime Qre. as has been
vell known for decades, 8o clandestine that thorough
investigation without conflicting information is virtually
impoasible to accomplish. Hevertheless, there has been much
investigation by federal and state authorities, ar. ve have found
it important to rely on those investigations. We include as an
appendix to this Report a number of those reports prepared by

other lav enforcement agencies. Ve are indebted to all of those
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vho have worked on these reports, for without them our
investigation wvould have been much less complete. At times there
is information in these reports that we are unsure of, but ve
have 1little doubt as to the general truth of the big picture
painted by these reports, and wve have little hesitancy in relying
on them to the extent either of agreeing with the big picture, or
of agreeing with specific facts vwhere those facta recur in
congistent form in information from a number of different
gsources. The general picture geems clear, and ve invite recourse
to those specific reports to fill out this general conclusion

that seems mogt appropriate as a gtatement from us.



CHAPTER V
THE QUESTION OF HARN

S.1 Hatters of Hethod

S.1.1 Harm and Regulation - The Scope of Our Inguiry

A central part of our mission has been to examine the question
vhether pornography is harmful. In attempting to ansver this
question, ve have made a consciocus deFision not to allov aur
examination of the harm question to be constricted by the
existing legal/constitutional definition of the legally _obscene.
As explained in Chapter III, we agree with that definition in
principle, and ve beli#ve that in wmost cases it allovs criminal
prosecution of vhat ought to be prosecuted and prohibits criminal
prosecution of vhat most of us believe is Baterial properly
protected by the Firat Amendment. In light of this, our decision
to look at the potential for hare in a raﬁge of m=material
substantially broader than the legally obscene requires some
explanation. One reason for this approach vas the fact that in’
some respects existing constitutional decisions permit
non-prnhibitnry restrictions of material other than the legally
obscene. With respect to zoning, broadcast regulation, and
liquor licensing, existing Supreme Court case lav permits soné
control, short of total prahibition.' of the time, place, and
manner in vhiﬁh sexually explicit materials that are short of
being legally oSacene may be distributed. ¥hen these

non-prohibitory techniques are used, the form of regulation is
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gtill constrained by cnnstitutionnl.'cnnaiderationa. but the
regulation need not be limited only to that vhich has been or
vould be found legally obscene. To address fully the question of
government regulation, therefore, requires that an examination of
possible harm encompass a range of materials broader than the

legally obscene.

NHoreover, the range of techniques of social control ig itself
broader than the scope of any form of permigsible or desirable
governmental regulation. We discusa in Chapter VIII of this
report wmany of these techniques, including pervasive social
condemnation, public protest, picketing, and boycotts. It is
appropriate here, hovever, to emphasize that ve do not see any
necessary connection betveen “~what is protected by lav (and
therefore protected from lav), on the one hand, and vhat citizens
may justifiably object to and take non-governmental action
against, on the other. And if it is appropriate for citizens
justifiably to protest against some sexually explicit materials
despite the fact that those wsaterials are constitutionally

protected, then it is appropriate for us to broaden the realm of

our inquiry accordingly. 1

- - -

1. With respect to the general issue of condemnation, and
especially with respect to the condemnation of specific materials
by name, our role as a government commission is somevhat more
problematic. At some point governmental condemnation may act
effectively as governmental restraint (see Bantam Books, Inc.
v. Sullivan, 372 U.S. 38 (1963), and vwe are therefore more
cautious in condemning specific publications by name than

citiZens need be. This caution, hovever, does not mean that we

feel that governmental agencies may not properly condemn even ..

that vhich they cannot control. W¥e feel that ve have both the
right and the duty to condemn, in some cases, that which is
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Most importantly, hovever, ve categorically reject the idea
that material cannot be constitutionally protected, and properly
8o, vhile still being harmful. All of us, for example, feel that
the inflammatory utterances of Nazis, the Ku Klux Klan, and
racists of other varieties are harmful both to the individuals to
vhom their epithets are directed as well as to society as a
vhole. Yet all of us acknovledge and most of us support the fact
that the harmful apeeéhes of these people are nevertheless
congtitutionally protected. That the same may hold true with
regpect to some sexually explicit wmaterials wvas at least our
vorking assumption in deciding to loock at a range of =materials
broader than the legally obscene. There is no reason vhatsoever
to suppose that such saterial is necessarily harmless just
because it is and should remain protected by the First
Amendment. As a8 result, vwe reject the nﬁtion that an
investigation of the question of hars sust be restricted to

material unprotected by the Canstitutian,

The cenverse of this is equally true. Just as there is no
necessary cnnnéction betveen the constitutionally protected and
the harmless, so too is there no necessary connection between the
congtitutionally unprotected and the harmful. We examine the
harm question with respect to material that is legally obscene
because even if material is legally obscene, and even if saterial

is therefore unprotected by the First Amendment, it does not

properly constitutionally protected, but vwe do so with more

caution than is necesssary vhen the condemnation comes from the
citizenry and not the government.

..85...



follov that it is harmful. That some aéxually explicit waterial
is constitutionally regulable does not ansver the question of
vhether anything justifies its regulation. Accordingly, ve do
not take our acceptance of the current constitutional approach to
obscenity as diminishing the need to examine the harses
purportedly associated with the distribution or use of such

material.

We thus take as substantially d;ssinilar the question of
constitutional protection and the question of harm. Even apart
from constitutional issues, we also take to Ee separate the
question of the advisability of governmental regulation, all
things considered, and thg question of the harmfulness of some or
all sexually explicit materials. The upshot of all of this is
that wve feel it entirely proper to ideniify hares that may
accompany certain sexually explicit wmaterial before and
independent of | an inquiry into the desirability and
constftutianality of regulating even that sexually explicit
material that may be harmful. As a result, our inquiry into harm
encompasses much material that may not be legally obscene, and
also encompagses much material that would not generally be

congidered "pornographic? as we use that term here.

S.1.2 ¥What Counts ag a Harm?

What is a hars? And vhy focus on harm at all? We do not vish
in referring repeatedly to "hars® to burden ourselves vith an
unduly narrov conception of hare. To emphasize in different

vords vhat we said in the previous section, the scope of



identifiable harms is broader than the scope of that with vhich
government can or should deal. We refuse to truncate our
consideration of the question of harm by defining harms in terms
of possible government regulation. And ve certainly reject the
viev that the only noticeable harm is one that causes physical or
financial harm to identifiable individuals. An environment,
physical, cultural, moral, or aesihetic, can be harmed, and so
can a community, organization, or group be harmed independent of

identifiable harms to members of that community.

Most dimportantly, although vwe have emphasized in our
discussion of harms the kinds of harms that can wnost easily be
observed and measured, the idea of harm is broader than that. To
a number of us, the most important harms must be seen in moral
terms, and the act of moral condemnation of that which is immoral
is not werely important but essential. From this perspective
there are acts that need be seen not only as causes of immorality
but as manifestations of it. Issues of human dignity and human
decency, no less real for their lack of scientific measurability,
are for many of us central to thinking about the question of
harm. And vhen we think abeut harm in this vay, there are acts

that sust be condemned not because the evila of the world will

thereby be eliminated, but because conscience demands it.

We believe it useful in thinking about harms to note the
distinction betveen harm and offense. Although the line betveen
the tvo is hardly clear, most people can nevertheless imagine

things that offend them, or offend others, that still would be "~



hard to degcribe as harms. In Chapter VI our discussion of laws
and their enforcement will address the question of the place of
governmental regulation in restricting things that some or msany
people may find offensive, but which are less plainly hareaful,
but at this point it should be sufficient to point out that we

take the offensive to be well within the scope of our concerns.

In thinking about harms, it is useful to drav & rough
distinction betveen primary and secondary harms. Primary harms
are those in vhich the alleged harm' is commonly taken to be
intrinsically harmful, even though the precise way in vhich the
hafu is harmful might yet be further explored. Nevertheless,
murder, rape, assault, and discrimination on the basis of race
and gepder are all examples of pri;ary harms in this sense. We
treat these acts as harms not because of vwhere they vwill lead,

but simply because of what they are.

In other instances, hovever, the alleged harm is secondary,
not in the sense that it is in any wvay less important, but in the
sense that the concern iz not wvith vhat the act is, but where it -
vill lead. Curfevs are occasionally imposed not because there is
anything vwrong vith people being out at night, but because in
some circumstancea it is thought that being out at night in large
groups may cause people to commit other  crimes. Possession of
"burglar tools® is often prohibited because of vhat those tools
may be used for. Thus, wvhen it is urged that pornography is

harmful because it causes some people to commit acts of sexual

violence, because it causes promiscuity, because it encourages _



gexual relations outside of  wmarriage, because it promotes
so-called "unnatural® sexual practices, or because it leads men
to treat vomen as existing solely for the sexual satisfaction of
men, the alleged harms are secondary, again not in any sense
suggesting that the harms are less important. The harms are
secondary here because the allegation of harm presupposes a
causal link between the act and the harm, a causal link that is
superfluous if, as in the case of primary harms, the act quite

simply is the harm.

Thus ve think it important, with respect to every area of
possible harm, to focus on vhether the allegation relates to a
harm that comes from the sexually explicit wmaterial itself, or
vhether it occure as a result 6!_no-ething the material does. If
it is the former, then the inquiry can focus directly on the
nature of the alleged hars. But if it is the latter, then there
must be a t#o-atep inquiry. First it is necessary to determine
if some hypothesized result iz in fact harmful. In some cases,
vhere the asserted consequent hars is unquestionably a harm, this
step of the analysis is easy. With respect to claims that
certain sexually explicit material increases the incidence of
rape or other sexual violence, for example, no one could
plausibly claim that such consequences were not harmful, and the
inquiry can then turn to vhether the causal link exists. In
other cases, hovever, the harsfulness of the alleged hare is

often debated. Wilh respect to claims, for exanmple, that some

sexually explicit wmaterial causes promiscuity, encourages

homosexuality, or legitimizes sexual practices other than vaginal
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intercourse, there is s8serious pacietal debate about wvhether the

consequences themselves are harmful.

Thus, the analysis of the hypothesis that pornography causes
harm must start with the identification of hypothesized harms,
proceed to the determination of Ihetﬁer those hypothesized harms
are indeed harmful, and then conclude with the examination of
vhether a causal link exists between the material and the harm.
When the consequences of exposure to sexually explicit material
are not harmful, or vhen there is no causal relationship between
exposure to sexually explicit material and some harmful
consequence, then we cannot say that the sexually explicit
material is harmful. But if sexually explicit material of some
variety is causally related to,” or increases the incidence of,
some behavior that 4is harmful, then it is safe to conclude that

the material is harmful.

S.1.3 The Standard of Proof

In dealing with these questions, the standard of proof is a
recurrent problem. Hov much evidence is needed, or hov convinced
should we be, before reaching the concluaion that certain
sexually explicit material causes harm? . The extremes of this
question are easy. VWhenever a causal question is even vorth
asking, there vill never be conclusive proof that such a causal
connection exists, if “®conclusive® means that no other

possibility exists. We note that frequently, and all too often,

the claim that there is no “conclusive® proof is a claim made by

gsomeone vho disagrees vith the implications of the conclusion.
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Fev if any judgments of causality or danger are ever conclusive,
and a requirement of conclusiveness is much w®more rhetorical
device than analytical sethaod. ¥e therefore reject the
suggestion that a causal link must be proved “conclusively®

before ve can identify a harm.

The opposite extreme is also easily dismissed. The fact that
someone makes an assertion of fact to us is not necessarily
sufficient proof of that fact, even if the assertion remains
uncontradicted. We do not operate as a judge sitting in a court
of lav, and ve require more evidence to reach an affirmative
conclusion than does a judge vhose sole function might in some
circumstances be to determine if there is sufficient evidence to
send the case to the jury. That there is a bit of evidence for a
proposition is not the same as saying that the proposition has
been established, and ve do not reach causal conclusions in every
ingtance in which there has been some evidence of that

proposition.

Betveen these extremes the issues are more difficult. The
reason for this is that hov much proof is required is largely a
function of vhat i8 to be done wvith an affirmative finding, and
vhat the consequences are of proceeding on the basis of an
affirmative finding. As we deal wvith causal assertions short of
conclusive but more than merely some trifle of ev'dence, we have
felt free to rely on less proof merely to make assertions about

harm then ve have required to recommend legal restrictions, and

similarly ve have required greater confidence in our assertions




if the result vas to recommend crimingl penalties for a given
form of behavior than ve did to recommend other forms of legal
restriction. Were ve to have recommended criminal sanctions
against material nov covered by the First Amendment, vwe would
have required proof sufficient to satisfy some variant of the
“clear and present danger® standard that serves to protect the
communication lying at the center of the First Awmendment’s
guarantees from government action resting on a less certain

basis.

No government could survive, hovever, if all of its actions
vere required to satisfy a "clear and'preaent danger® standard,
and ve openly acknovledge that in m®many areas vwe have reached
conclusions that satisfy us ¥or the purposes for which ve drav
them, but which would not satisfy us if they wvere to be used for
other purposes. That ve are satisfied that the vast majority of
depictions of violence in a sexually explicit manner are likely
to increase the incidence of sexual violence in this country, for
example, does not mean that we have concluded that the evidence
is sufficient to Jjustify governmental prohibition of materials

that both meet that description and are not legally obecene.

It vould be ideal if ve could put our evidentiary standards
into simple formulas, but that has not been possible. The
standards of proof applicable to the legal process -
preponderance of the evidence, clear and convincing evidence, and

proof beyond a reasonable doubt - are not easily transferred into

a nonljudicial context. And the standardas of justification of ...



constitutional lav - rational basis, éompelling interest, and
clear and present danger, for example - relate only to the
constitutionality of governmental action, not to its
advisability, nor to the standards necessary for mere warnings
about harm. Thus ve have felt it best to rely on the language
that people ordinarily use, vords like ®convinced,® "satisfied, ®
and "concluded, " but those vords should be interpreted in light

of the discussion in this section.
S.1.4 The Problem of Hultiple Causation

The vorld is complex, and most consequences are “caused® by
numerous factors. Are highvay deatha caused by failure to wear
seat belts, failure of tﬁe .autnnobile companies to install
airbags, failure of the government to require automobile
companies to install airbags, alcohol, judicial leniency tovards
drunk drivers, speeding, and so on and on? Is heart disease
caused by cigarette smoking, obesity, stress, or excess animal
fat in our diets? As vith most other questions of this type, the
ansvers can only be "all of the above," and so too with the-
problem of pornography. We have concluded, for example, that
gome forma of sexually explicit waterial bear a causal
relationship both to sexual violence and to sex discriminatien,
but wve are hardly so naive as to supposé that were these forms of
pornography to disappear the problems of sex discrimination and

sexual violence would come to an end.

If this is so, then vhat doeg it mean to identify a causal

relationship? It means that the evidence supports the cnnclusian““m



that if there vere none of the material- being tested, then the
incidence of the consequences would be less. We live in a vorld
of multiple causation, and to identify a factor as a cause in
such a vorld =eans only that if this factor were eliminated while
everything else stayed the same then the problem would at least
be lessened. In most cases it is impossible to say any more than
this, although to say this is toc say quite a great deal. But
vhen ve identify something as a cause, ve do not deny that there
are other causes, and ve do not deny that some of these other
causes might bear an even greater causal connection than does
some form of pornography. That is, it may be, for example, and
there is some evidence that points in this direction, that
certain magazines focuaing on guns, martial arts, and related
topica bear a closer causal relationship to sexual violence than
do some magazines that are, in a term we will explain shortly,
*degrading.® If this is true, then the amount of sexual violence
vould be reduced more by eliminating the veaponry magazines and
keeping the degrading magazines than it would be reduced by
eliminating the degrading magazines and keeping the wveaponry

magazines.

¥Why, then, do we concentrate on pornography? For one thing,
that is our wission, and ve have been asked to look at this
problem rather than every problem in the vworld. VWe do not think
that there is something less important in vhat ve do merely
because some of thc consequences that concern us here are caused
as vell, and perhaps to a greater extent, by other stimuli. If

the stark implications of the problem of multiple causation rere'
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folloved to the ultimate conclusion of éasting doubt on efforts
relating to anything other than the "largest® cause of the
largest problem, fev of us could justify doing anything in our
lives that vas not directly related to feeding the hungry. But
the vorld does not operate this way, and wve are comfortable with
the fact that ve have been asked to look at some problems vwhile
others look at other problems. And wve are equally comfortable
vith the knovledge that to say that something is one of many
causes is not to say that it is not a cause. Nor is it to say

that the world wvould not be better off if even this one cause

vere eliminated.

When faced vith the phenomenon of multiple causation, cause is
likely to be attributed to those factors that are within our
pover to change. Often ve ignore larger ;auaea precisely because
of their size. VWhen a cause is pervasive and intractable, vwe
look elsevhere for remedies, and this is quite often the rational
course. A careful look at the available evidence can give us
gsome idea of vhere the problems are, vhat different factors are
causing them, vhich remedies directed at vhich causes are
feasible, and vhich remedies directed at which causes are futile,
uncongtitutional, or beyond available means. We acknovledge that
all of the harms vwe identified have causes in addition to the
ones we identify. But if ve are correct vith respect to the

causes ve have identified, then ve can take confidence in the

fact that lessening those causes vill help alleviate the probles,
even if lessening other cahses might very vwvell alleviate the

problem to a greater extent.
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We have locked at a vide range of types of evidence. Some has
come from personal experience of  vitnesses, gome from
professionals vhose orientation is primarily clinical, some from
experimental social scientists, and some from other forms of
empirical science. We have not categorically refused to consider
any type of evidence, choosing instead to hear it all, consider
it all, and give it the veight ve believe in the final analysis
it deserves. No form of evidence has been useless to us, and no
form is without flavs. A fev vords about the advantages and
disadvantages of various types of evidence wmay help to put into
perspective the conclusions we reach and the basis on which we

reach them. !

Host controversial has been the evidence we have received from
numerous people claiming to be victims of pornography, and
reporting in some wvay on personal experiences relating to
pornography. In supplementary portions of this Report concerned
vith victimization and with the performers in pornographic
material ve discuss this evidence in wmore detail. We have
considered this first-hand testimony, much of it provided at
great personal sacrifice, quite useful, but it is important to
note that not all of the first-hand testimony has been of the

same type.

Some of the first-hand testimony has come from users of
pornography, and a number of vitnesses have told us hov they

became *"addicted” to pornography, or how they vere led to commit



sex crimes as a result of exposure to- pornographic materials.
Although ve have not totally disregarded the evidence that has
come from offenders, in many respects it vas less valuable than
other victim evidence and other evidence in generﬁl. Huch
research supports the tendency of people to externalize their own
problems by looking too easily for some external source beyond
their ovn control. As vwith more extensive studies based on
self-reports of 8sex offenders, evidence relying on vhat an
offender thought caused his problem is likely to so overstate the
external and so understate the internal as to be of less value to

ug than other evidence.

Host of the people vho have testified about' personal
experiences, hovever, have not been at any point offenders, but
rather have been vomen reporting on vhat men in their lives have
done to them or to their children as a result of exposure to
certain sexually explicit materials. As ve explained in the
introduction, ve do not deceive ourselves into thinking that the
sample before us is an accurate statistical reflection of the
state of the vorld. Too many factors tended to place before us
testimony that was by and large in the same direction and
concentrated on those vho testified about the presence rather
than the absence of consequences. Nevertheless, as long as one
does not drav statistical or percentage conclusions from this
evidence, and ve have not, it can still be important with respect
to identification and description of a phenomenon. Plainly some

of these vitnesses vere less credible or less helpful than

others, but many of the stories these vitnesses told were highly



believable and extremely informative, .1eading us to think about
possible harms of vhich some of us had previously been unavare.
Hany vitnesses have urged us to drav conclusions about prevalence
exclusively from anecdotal evidence of this variety, but we have
refused to do so. But that ve have refused to make invalid
atatistical generalizations does not mean that we cannot learn
from the stories of those with personal experiences. Hany of
their statements are summarized in the victimization section of
this Report, and we urge people to consider those statements as
carefully as ve did. We can and ve have learned from wmany of
these vitnesses, and their testimony has provided part of the
basis for our :nnclnsinnq. As in wmany other areas of human
behavior, the wmost conpletg. understanding emerges vhen a
phenomenon is vieved from multiple perspectives. One important
perspective is the subjective =meaning that individuals attribute
to their own experiences. This perspective and the unique
experiences of individuals are less amenable to objective or
statistical inquiry than certain other perspectives, and thus can
be valuably examined through the kinds of vitnesses whose -

statements ve summarize in the appendix.

The evidence provided by clinical professionals carries wvith
it some of the same problems. Although filtering +the evidence
through a trained professional, especially one who described to
us the experience of numerous cases, eliminates some of the
credibility problems, the problem of statistical generalization

remaing. Because people vithout problems are not the focus of

the clinician’s efforts, evidence from clinical profeasionalsvp-
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focuses on the abberational. Consequ?ntly, clinical evidence
does.not help very much in ansvering questions about the overall
extent of a phenomenon, because it too is anecdotal, albeit in a
more sophisticated wvay and bagsed on a larger sample. Still,

clinical evidence should not be faulted for not being what 1t‘
does not purport to bé. ¥hat it does purport to be is sensitive
professional evaluation of hov some people behave, vhat causes
them to behave in that manner, and vhat, if anything, might
change their behavior. Clinical evidence helps us to identify

wvhether a problem exists, although it does not address the
prevalence of the problen. We have looked at the clinical

evidence in this light, and have frequently found it useful.

The problems of statihticai generalization diminish
drastically vhen ve loock to the findings of empirical social
science. Here the attespt is to identify factors across a larger

.pnpulation. and thus many of the difficulties associated with any
form of ane;dotgl evidence drop out vhen the field of inquiry is
either an entire population, some large but relevant subset of a

population, or an experimental group selected under some reliable

sampling methed.

Some of the evidence of this variety is correlational. If
there is some positive statistical correlation betveen the
prevalence of some type of material and some harmful act, then it
igs at least established that the twvo occur together wmore than one

vould‘ expect merely from random intersection of totally

independent wvariables. Some of the correlaticnal evidence ig -



less "scientific® than others, but we refuse to discount evidence
merely because the researcher did not have some set of academic
qualifications. For example, we have heard wmuch evidence from
lav enforcement personnel that a disproportionate number of sex
offenders vere found to have large quantities of pornographic
material in their residences. Pornographic material was found on
the premises more, in the opinion of the witnesses, than one
vould expect to find it in the residences of a random sample of
the population as a vhole, in the residences of a random sample
of non-offenders of thg same sex, age..and socioeconomic status,
or in the residences of a random sample of offenders vwhose
offenses vere not sex offenses. To the extent that we believe
these vitnesses, then there is a correlation betwveen pornographic
" material and sex offenses. We have also read and heard evidence
that is more scientific. Some of this evidence has related to
entire countries, vhere researchers have looked for correlations
betveen sex offenses and changes in a country’s lawg controlling
pornography or changes in the actual prevalence of pornographic
materials. Other evidence of this variety has been conducted
vith respect to states or regions of the United States, with
attempts again being made to demonstrate corralationé betveen use
or non-use of certain sexually explicit materials and the

incidence of sex crimes or other anti-social acts.

Correlational evidence suffers from its inability to establish
a causal connection betwveen the correlated phenomena. It i=s

‘frequently the case that tvo phenomena are positive correlated

precisely because they are both caused by some third phenosmena. ----
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We recognize, therefore, that a positive' correlation betwveen
pornography and sex offenses does not itself establish a causal
connection betwveen the tvo. It may be that some other factor,
gsome sexual or emotional imbalance, for example, Ii‘ght produce
both excess use of pornographic materials as vell as a tendency
to commit sex offenses. But the fact that correlaticnal evidence
cannot definitively establish causality does not mean that it may
not be some evidence of causality, and we have treated it as
such. The plausibility of hypothesized independent variables
causing both use of pornography and sex ocffenses is one factor in
determining the extent to vhich causation can be suggested by
correlational evidence. So too is fhe extent to vhich research
design has attempted to erclude exactly these possible
independent variables. The more this has been done, the ulier.it
is to infer causation from correlation, but in no area has this
inference been strong enough to justify reliance on correlational

evidence standing alene.

The problem of the independent variable drops out vwhen
experiments are conducted under control group conditions. If a
group of people are divided into twvo subgroups randomly, if one
group is then exposed to a stimulus vhile the other is not, then
a difference in result betveen the stimulus group and the control
group vill itself establish causation. As long as the two groups
are divided randomly, and as long as the samples are large enough
that randomness can be established, then any variable that aight
be hypothesized other than the one being tested vill be present

in both the stimulus group and the control group. As a result,
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the stimulus being tested is completely isclated, and positive

results are very strong evidence of causation.

The difficulty with experimental evidence of this variety,
hovever, is that it is virtually impossible to conduct control
group experiments outside of a laboratory setting. As a result,
most of the experiments are conducted on those vho can be induced
to be subjects in such experiments, usually college age wmales
taking psychology courses. Even a pasitive result, therefore, is
a positive result only, in the narrojast senge, for a population
like the experimental group. Extrapolating from the experimental
group to the population at large involves many of the same
problems as medical researchers encounter in extrapolating from
tests on laboratory animals to coﬁclusionn about human beings.
The extrapolation is frequently justified, but some caution here
must be exercised in at least noting that the extrapolation
requires assumptions of relevant similarity betveen college age
males and larger populations, as vwell as, in some cases,
assumptions of causality betwveen the effects measured in the
experiment and the effecta with vhich people are ultimately

concerned.

Perhaps more significantly, enormous ethical problems surround
control group experiments involving actual anti-social conduct.
If the hypothesis is that exposure to certain materials has a
causal relationship vith rape, for example, then the “"ideal®
experiment wvould start with a relatively large group of men as

subjéﬁts. vould then divide the large group randomly into twvo...-
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groups, and would then expose one ;i the tvo groups to the
pornographic materials and the other to control materials. Then
the experimenter would see if the stimulus groups committed more
rapes than the control group. 0Of course such an experiment is
inconceivable, and as a result most experiments of -this variety
have had to find a substitute for counting sexual offenses. Some
have used scientific measures of aggression or sexual arousal,
gome have used questionaires reflecting self-reported tendency to
commit rape or other sex offenses, some have used experiments
measuring people’s wvillingness to punish rapists, and some have
uged other substitutes. With respect to any experiment of this
variety, draving conclusions requir#s making assumptions betwveen,
for example, measured aggrqpsion and an actual increased
likelihood of committing offenses. Sometimes these assumptions
are justified, and sometimes they are not, but it is alvays an

issue to be examined carefully.

One final point about the experimental evidence presented to
us is in order. Even vith control group experiments, the
ultimate conclusions will depend on the ability of the reasecrher
to isolate single variables. For example, vhere there is
evidence showing a causal relationship betveen exposure to
violent pornography and aggressive bephavior, the stimulus as
just described contains tvo elements, the violence and the sex.
It may be that the cause is attributable solely to the violence,
or it may be that the cause is attributable solely to the sex.
Good research attempts to examine these possibilities, and ve

have been conscious of it as ve evaluated the research presented
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to us.

Taking into account all of the foregoing wmethodological
factors, it has become clear to all of us that excessively broad
terms like “pornography® or "sexually explicit materials® are
Just too encompassing to reflect the results of our inquiry.
That should come as no surprise. There are different varieties
of sexually explicit materials, and it is hardly astonishing that
some varieties may cause consequences éifferent from those caused

by other varieties.

Our vievs about subdivision as a process, if not about the
actual divisions themgelves, reflect much of the scientific
evidence, and vwe consider the villingneas of scientista to
subdivide to be an important methodological advance over the
efforts of earlier eras. So too with our own subdivigion. We
have unanimously agreed that looking at all sexually explicit
materials, or &even all pornographic materials, ag one
undifferentiated wvhole is  unjustified by common sense,
unvarranted on the evidence, and an altogether oversimplifying
vay of looking at a complex phenomenon. In many respects ve
congider this one of our most important conclusions. Our
subdivisions are not intended to be definitive, and particularly
vith respect to the subdivision betwveen non-viclent but degrading
materials and materials that are neither violent nor degrading,

ve recognize that some researchers and others have usually

employed broader or different groupings. Further research or..“
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thinking, or just changes in the world; may suggest finer or
different divisions. To us it is embarking on the process of
subdivigion that is most important, and we strongly urge that
further research anq‘ thinking about the question of pornography
recognize initially the wvay in vhich different varieties of

material may produce different consequences.

We cannot stress strongly enough that our conclusions
regarding the consequences of material within a given subdivision
is not a statement about all of the waterial vwithin a
subdivision. We are talking about classes, or categories, and
our statements about categories are general statements designed
to cover most but not all of vhat might be within a given
category. Some items within a category might produce no effects,
or even the opposite effects <from those identified. VWere ve
drafting lave or legal distinctions, this might be a problem, but
ve are not engaged in such a process here. We are identifying
characteristics of claasses, and looking for harms by classes,
vithout saying that everything that is harmful should be
regulated, and without saying that everything that is harmful may

be regulated consistent with the Constitution.

5.2 Qur Conclusions About Harm

We present in the folloving sections our conclusions regarding
the harms wve have investigated vwith respect to the various
subdividing categories ve have found most useful. To the extent

that these conclusions rest on findings from the social sciences,

as they do to a significant extent, ve do not in the body of this
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report describe and analyze the 1ndividﬁal studies or deal in
specifics with their methodologies. For that we rely on the
report on the social science research prepared by the Commission
staff, vhich is included in this report as an appendix. Each of
us has relied on different evidence <from among the different
categories of evidence, and specific studies that some of us have
found persguasive have been less persuasive to others of us.
Similarly, some of us have found evidence of a certain type
particularly valuable, vhile others of us have found other
varieties of evidence more enlightening. And in many instances
ve have relied on certain evidence despite some flavs it may have
contained, for it is the case that 511 of us have reached our
conclugions about harms by ann}uilating and amalgamating a large
amount of evidence. Hany atudies and afatennnta of witnesses
have both advantages: and disadvantages, and often the
disadvantages of one study or piece of testimony has been
remedied by another. Thus, the conclusions wve reach cannot be
identified wvith complete acceptance or complete rejection by all
of us of any particular item of evidence. A8 a result, ve
congsider the staff social science analysis, which is wmuch more
specific than vhat ve say in this section, to be ﬁn integral part
of this Report, and ve urge that it be read as such. We have not
relied totally on that analysis, as all of us have gone beyond it
in our reading. And ve cannot say that each of us agrees vith
every sentence and word in it. Nevertheless, it seems to us a

sensitive, balanced, comprehensive, accurate, and current report

on the state of the research. We have relied on it extensively, -
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and ve are proud to include it here.

—_——————= —— e

The category of material on vwhich most of the evidence has
focused is the <category of wmaterial featuring actual or
unmistakably =simulated or unmistakably threatened violence
presented in sexually explicit <fashion with a predominant focus
on the sexually expliéit violence. Increasingly, the most
prevalent forme of pornography, as vell as an increasingly
prevalent body of less sexually explicit material, fit this
description. Some of this wmaterial involves sado-masochistic
themes, with the standard accoutrements of the genre, including
vhips, chains, devices of tortgfe, and so on.  But another theme
of some of this material is not sado-masochistic, but involves
instead the recurrent theme of a man making some gort of sexual
advance to a voman, being rebuife&, and then raping the wvoman or
in some other way violently forcing himself on the wvoman. In
almost all of this material, vhether in mwagazine or motion
pictire form, the voman eventually Eecnuea aroused and ecstatic
about the initially forced sexual activity, and usually is
portrayed as begging for more. There is alsoc a large body of
material, more "maingtream® 4in its availability, that portrays
gexual activity or sexually suggestive nudity coupled vwith
extreme violence, such as disfigurement or murder. The so-called
°glasher” films fit this description, as does some material, both
in filws and in magazines, that is less or more sexually explicit

than the prototypical ®slasher® film.
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It is with respect to material Inf this variety that the
gcientific findingse and ultimate conclusione of the 1970
Commigsion are least reliable for today, precisely because
material of this variety vwas largely absent from that
Commission’s inquiries. It is not, hovever, absent <from the
contemporary world, and it is hardly surprising that conclusions
about this material differ from conclusions about material not

including violent themes.

When clinical and  experimental’ research has focused
particularly on sexually violent material, the conclusions have
been virtually unanimous. In both clinical and experimental
settings, exposure to sexually violent materials has indicated an
increase in the likelihood of aggression. Hore specifically, the
research, vhich is described in ®such detail in the appendix,
shovs a causal relationship betveen exposure to material of this

type and aggressive behavior towvards vomen.

Finding a link betveen aggressive behavior tovards vomen and
sexual violence, vhether lavful or unlawful, requires assumptions
not found exclusively in the éxperinental evidence. We 8ee no
reason, hovever, not to make these assumptions. The assumption
that increased aggressive behavior tovards vomen is causally
related, for an aggregate papulatién, to increased sexual

violence is significantly supported by the clinical evidence, as

vell as by much of the less scientific evidence.2 They are also

2. For example, the evidence from formal or informal studies ofl
self-reports of offenders themselves supports the conclusion that
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to all of us assumptions that are ﬁlainlf justified by our own
common sense. This is nut to say that all people with heightened
levels of aggression will commit acts of sexual violence. But it
is to say that over a sufficiently large number of cases we are
confident in asserting that an increase in aggressive behavior
directed at women will cause an increase in the level of sexual

violence directed at'wouen.

Thus ve reach our conclusions by énmbining the results of the
regsearch with  highly .justifiable ' assumptions about the
generalizability of more limited research results. Since the
‘clinical and experimental evidence supporta the conclusion that
there is a causal relationship betveen exposure to sexually
violent materials and an increase in aggressive behavior directed
tovards vwomen, and 8since wve believe that an increase in
aggresgive behavior tovards vomen vill in a population increrase
the incidence of sexual violence in that population, we have
reached the conclusion, unanimnuaiy and confidently, that the
available evidence strongly supports the hypothesis that
subgtantial exposure to sexually violent materials as described
here bears a causal relationship to antisocial acts of sexual
violence and, for some subgroups, possibly to unlawful acts of

sexual violence.

the causal conne~tion we identify relates to actual sexual
offenses rather than merely to aggressive behavior. For reasons
ve have explained in Section 5.1.5, the tendency to externalize
leads us to give evidence of this variety rather little wveight.

But at the very least it does not point in the opposite direction ™~

from the conclusions reached here.
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Although we rély for this canclﬁsinn'on gignificant scientific
empirical evidence, ve feel it vorthwhile to note the underlying
logic af the conclusion. The evidence says simply that the
images that people are exposed to bears a causal relationship to
their behavior. This is hardly surprising. ¥hat would be
gurprising vould be to find othervise, and we have not so found.
We have not, of course, found that the images people are exposed
to are a greater cause of sexual violence than all or even many
other possible causes the invegstigation of vhich has been beyond
our mandate. Nevertheless, it would be strange indeed if graphic
representations of a form of behavior, especially in a form that
almost exclusively portrays such behavior as desirable, did not

have at least some effect on patterns of behavior.

Sexual violence is not the only negagive effect reported in
the research to result from substantial exposure to sexually
violent materials. The evidence is also strongly supportive of
gignificant attitudinal changes on the part of those with
substantial exposure to violent pornography. These attitudinal
changes are numerous. Victims of rape and other forms of sexual

‘vioclence are likely to be perceived by people s0 exposed as more
responsible for the assault, as having suffered less injujry, and
as having been less degraded as a result of the experience.
Similarly, people with a substantial exposure to violent
pornography are likely to see the rapist or other sexual offender
as less responsible for the act and as deserving of less

stringent punishment.
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These attitudinal chaﬁges have beeﬁ shown experimentally to
include a larger range of attitudes than those just discussed.
The evidence also strongly supports the cenclusion that
substantial exposure to violent sexually explicit material leads
to a greater acceptance of the "rape myth® in its broader sense -
that vomen enjoy being coerced into sexual activity, that they
enjoy being physically hurt in sexual context, and that as a
result a man vho forces himself on a voman sexually is in fact
merely acceding to the "real” wishes of the voman, regardless of
the extent to vhich she seems to be resisting. The myth is that
a vwoman vho says "no" really means "yes, " and that men are
justified in acting on the assumption that the "no® ansver is
indeed the "yes®" ansver. We hgye little trouble concluding that.
this attitude is both pervasive and profoundly harmful, and that
any stimulus reinforcing or.increaaing the incidence of this
attitude is for that reason alone properly designated as

harmful.

Two vitally important features of the evidence supporting the
above conclusions must be mentioned here. The first is that all
of the  harms discuased here, including acceptance of the
legitimacy of sexual violence against wvomen but not limited to
it, are more pronounced _uhen the sexually violent materials
depict the voman as experiencing arousal, orgasm, or other form
of enjoyment as the ultimate result of the sexual assault. This
theme, unfortunately very common in the materials we have
examiped, is likely to be the major, albeit not the only,

component of wvhat it is in the materials in this category that
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causes the consequences that have been identified.

The second important clarification of all of the above is that
that evidence lends some support to the conclugion that the

consequences ve have identified here do not vary vwith the extent

o - e o i S -

sex and violence are plainly linked, increasing the sexual
explicitnesé of the material, or the bizarrenesas of the sexual
activity, seems to bear little relationship to the extent of the
consequences discussed here. Although it is unclear vhether
sexually violent material wmakes a substantially greater causal
contribution to sexual violence itself than does material
containing violence alene, it hppea?s that increasing the amount
of violence after the threshold of connecting sex with vioclence
is more related to increase in the inciden:e or severity of
harmful consequences than is increasing the amount of sex. As a
result, the ‘so-called "slasher® films, vhich depict a great deal
of violence connected with an undeniably sexual theme but less
sexual explicitness than materials that are truly pornographic,
are likely to produce the consequencegs discusgsed here to a
greater extent than most of the materials available in "adults

only"®

Although we have based our findings about material in this
category primarily on evidence presgsented by professiocnals in the

behavioral sciences, ve are confident that it is supported by the

less écientific evidence we have consulted, and ve are each .---
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personally confident on the basis ofl our own knovledge and
experiences that the conclusions are justified. None of us has
the least doubt that sexual violence is harmful, and that general
acceptance of the viev that "no” means "yes® is a consequence of
the most sericus proportions. We have found a causal
relationship betveen sexually explicit materials featuring
violence and these consequences, and thus conclude that the class
of such materials, although not necessarily every individual

member of that class, is on the vhole harmful to society.

e e S m e - el

Current reasearch has ra??er congistently separated out
violent pornography, the class of materials ve have just
discussed, from other sexually explicit materials. With respect
to further subdivision the process has been less consistent.
Some researchers have made further distinctions, vhile others
have merely classed everything else as "non-violent.® We have
concluded that more subdivision than that is necessary. Qur -
examination of the variety of sexually explicit materials
convinces us that once again the category of “"non-violent®
ignores significant distinctions within this category, and thus
combines classes of wmaterial that afe in fact substantially

different.

The subdivision we adopt is one that has surfaced in some of
the research. And it ig also one that wmight explain a

significant amount of wvhat would othervise seem to be conflicting
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research results. Some researchers ha;e found negative effects
from non-violeént material, vhile others report no such negative
effects. But vhen the stimulus nateriﬁl these researchers have
used is considered, there is some suggestion that the presence or
absence of negative effects from non-violent material might turn

on the non-vioclent material being considered "degrading,® a term

ve shall explain shortly.3 It appears that effects similar to
although not as extensive as that involved with violent material
can be identified with respect to such, degrading material, but
that these effects are likely absent vhen neither degradation nor

violence is present.

An enormous amount of the most sexually explicit material

available, as vell as much of tLe material that is somevhat less
sexually explicit, is material that we would characterize as
*degrading, * the term ve use to encompass the undeniably linked
characteristics oi.degradntion, dominstaion, subordination, and

humiliation. The degradation we refer to is degradation of

people, most often vomen, and here ve are referring to material

3. For example, the studies of Dr. Zillman regarding non-violent
material, studies that have been particularly influential for
some of us, use material that contain the folloving themes: "He
is ready to take. She is ready to be taken. Thia active/passive
differentiation trat coincides with gender is stated on
purpoge.® Women are portrayed as "wmasochistic, subservient,
socially nondiscriminating nymphomaniacse.® Dr. Zillman goes on

to characterize this material as involving mutual consent and no _ -

coercion, but also describes the films as ones in vhich “women
tend to overrespond in serving the male interest.®
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that, although not violent, depicts4 people, usually vomen, as
existing solely for the sexual satisfaction of others, usually
men, or that depicts people, usually vwomen, in decidedly
subordinate roles in their sexual relations vith others, or that
depicts people engaged in sexual practices that would to most
people be considered humiliating. To give an admittedly extreme
example, ve vould all consider a photograph of an upright male
urinating into the mouth of a kneeling voman to be degrading.
There are other examples as vell of.the type of images that we
consider degrading and vhich ve have seen in enormous prevalence
in most “adults only" establishments. These would include
depictions of a voman lying on the ground vhile tvo standing men
ejaculate on her; tvo vomen engaged in sexual activity wvith each
othjer wvhile a wman loocks on and masturbates; a wvoman
non-physically coerced into engaging in sexual activity vith a
male authority figure, such as a boas, teacher, or priest, and

then begs for more; a voman in a role as nurse or secretary

4. We restrict our analysis in large part to degradation that is
in fact depicted in the material. It may very vwell be that
degradation led to a voman being villing to pose for a picture of
a certain variety, or to engage in vhat appears to be a
non-degrading sexual act. It may be that coercion caused the
picture to exist. And it may very wvell be that the existing
disparity in the economic status of men and women is such that
any sexually explicit depiction of a voman is at least suspect on
account of the possibility that the economic disparity is vhat
caused the voman to pose for a picture that most people in this
society would find embarrasing. We do not deny any of these
possibilities, and we do not deny the importance of considering
as pervasively as possible the status of women in contemporary
America, including the effects of their current status and vhat
might .be done to change some of the detrimental consequences of

that status. But wvithout engaging in an inquiry of that breadth, . .

ve must generally, absent more specific evidence to the contrary,
agssume that a picture represents vhat it depicts.
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portrayed as required by the job to pro&ide sexual sgatisfaction
to a male physician or boss; a voman vith legs spread wide open
holding her labia open vith her fingers; a man shaving the hair
from the public area of a voman; a voman dressed in a dog costume
being penetrated from the rear by a man; and a voman lying on a
bed begging for sexual activity with a large number of different
men vho approach her one after another. Although these examples
are extreme, forms of degradation not totally different from
these represent the largely predominant prﬁportian of

commercially available pornography.

With respect to material of this variety, our conclusions are
substantially similar to those vith respect to violent material,
although ve make thén vith sunevhaf legss confidence and our
making of them requires more in the wvay of assumption than vas
‘the case vwith respect to violent material. The evidence,
scientific and othervise, is more téntative. but supports the
canclﬁéion that the material ve describe as degrading bears some
causal relationship to the attitudinal changes wve have previously
identified. That is, substantial exﬁoaure to material of this
variety is likely to increase the extent to vhich those exposed
vill viev rape or other forms of sexual violence as less serious
than they otherwvise would have, will viev the victims of rape and
other forms of sexual violénce as gignificantly more responsible,
and vill viev the offenders as significantly less responsible.
¥e also conclude that the evidence supports the conclusion that
substantial exposure to material of this type will increase

acceptance of the proposition that wvomen like to be forced inth"'
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sexual practices, and, once again, that the voman vho says "no"

,really means "yes."

With respect to material of this type, there is less evidence
causally linking the material vith sexual aggression, but this
may be because this is a category that has been isoclated in only
a fev studies, albeit an increasing number. The absence of
evidence should by no means be taken to deny the existence of the
causal link. But because the causal link is less the subject of
experimental studies, wve have been' required to think wmore
carefully here about the assumptions necessary to causally
connect increased acceptance of rape myths and other attitudinal
changes vith increased sexual aggression and sexual violence.
And on the basis of all the evidence ve have considered, from all
sources, and on the basis of our ovn insights and experiences, wve
believe ve are justified in draving the folloving conclusion:
Over a large enough sample a population that believes that many
vomen like to be raped, that believes that sexual violence or
sexual coercion is often desired or appropriate, and that
believes that sex offenders are less responsible for their acts,
vill commit more acts of sexual violence or sexual coercion than

vould a population holding these beliefs to a lesser extent.

¥We should make clear vhat we have concluded here. We are not
saying that everyone exposed to material of this type has his
attitude about sexual violence changed. We are saying only that

the evidence supports the conclusion that substantial exposure to

degrading material increases the likelihood for an individual and .---
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the incidence over a large pupulation- that these attitudinal
changes vwill occur. And ve are not saying that everyone with
these attitudes vill commit an act of sexual violence or sexual
coercion. We are saying that such attitudes vill increase the
likelihood for an individual and the incidence for a population
that acts of sexual violence, sexual coercion, or unvanted sexual
aggression vwill occur. Thus, we conclude that substantial
expogure to materials of this type bears some causal relationship
to the level of sexual viclence, sexual coercion, or unvanted

sexual aggression in the population so exposed.

We need mention as vell that our focus on these more vioclent
or more coercive forms of actual subordination of wvomen should
not diminish vhat we take to be a necessarily incorporated
conclusion: Substantial exposure to waterials of this type bears
some causal relationship to the incidence of various non-violent
forms of discrimination againsi or subordination of women in our
society. To the extent that these natefiala create or reinforce
the viev that wvomen’a <function is disproportionately to satisfy
the sexual needs of men, then the materials wvill have pervasive
effects on the treatment‘ of wvomen in society far beyond the
incidence of identifiable acts of rape or other sexual violence.
¥e obviously cannot here explore fully all of the forms in vhich
vomen are discriminated against in contemporary society. HNor can
ve explore all of the causes of that discrimination against
uaaén. But ve fee. confident in concluding that the viev of
vomen as available for sexual domination is one cause of that

discrimination, and ve feel confident as well in concluding that
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degrading material bears a causal relationship to the view that
vomen ought to subordinate their ovn desires and beings to the

sexual satisfaction of men.

Although the category of the degrading is one that has only
récently been isolated in some research, in the literature
generally, and in public discussion of the issue, it is not a
small category. If anything, it constitutes somevhere betveen
the predominant and the overvhelming portion of vhat is currently
standard fare heterosexual pornography, and is a significant
theme in a broader range of materials not commonly taken to be
sexually explicit enough to be pornographic. But as with

\
sexually violent materials, the extent of the effect of these
degrading materials may not turn substantially on the amount of
sexual explicitness once a threshold of undeniable sexual content
is surpassed. The category therefore includes a great deal of
vhat would nov be considered to be pornographic, and includes a
great deal of vhat would nov be held to be legally obscene, but
it includes much more than that. Since ve are here identifying
harms for a class, rather than identifying harms caused by every
member of that class, and since vwe are here talking about the
identification of harm rather than making recommendations for
legal control, ve are not reluctant to identify harms for a class
of material considerably wider than what is or even should be

regulated by lav.

Our wmost controversial category has been the category of
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sexually explicit maéerials that are nﬁt viclent and are not
degrading as we have used that term. They are materials in vwhich
the participants appear to be <fully willing participants
occupying substantially equal roles in a setting devoid of actual
or apparent violence or pain. Examples would include a sexually
explicit depiction of a man and voman meeting and then engaging
in consensual and equal vaginal intercourse; a depiction of a
couple engaging in oral-genital sexual activity under conditions
of consent and equality; and tvo couples simultaneocusly engaging
in the same activity. Our list of examples of materials in this
category is smaller than for the category of the degrading in
large part because this category is in fact quite small in terms
of currently available -ateria;F. There is some, to be sure, and
the amount may increase as the division betveen the degrading and
the non-degrading becomes more accepted, but vwe are convinced
that only a small amount of currently available highly sexually

explicit material is neither violent nor degrading. We thus talk

about a small category, but one that should not be ignored.

We have disagreed substantially about the effects of such
materials, and that should ﬁome as no surprise. We are dealing
in _thié category with "pure® sex, as to vwhich there are widely
divergent vievs in this society. That ve have disagreed among
ourgelves does little wmsore than reflect the extent to vwhich ve
are representative of the population as a vhole. In light of
that disagreement, it is perhaps more appropriate to explain the

various vievs rather than indicate a unanimity that does not

exist, wvithin this Commission or within society, or attempt the
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preposterous task of saying that some fﬁndamental vie§ about the
role of sexuality and portrayals of sexuality was accepted or
defeated by such-and-such vote. We do not wish to give easy
ansvers to hard questions, and thus feel better with describing

the diversity of opinion rather than suppressing part of it.

In examining the material in this category, ve have not had
the benefit of extensive evidence. Research has only recently
begun tﬁ distinguish the non-violent but degrading from material
that is neither vioclent nor degrading,‘and we have all relied on
a combination of interpretation of existing studies that may not
have dravn the same divisions, studies that did drav these
distinctions, clinical evidence, interpretation of victim
testimony, and our own perceptions of the effect of images on
human behavior. Although the social science evidence is far from
conclusive, ve are on the current state of the evidence persuaded
that material of this type does not bear a causal relationship te
rape and other acts of sexual violence. We rely once again not
only on scientific studies outlined in the Commission staff’s
report, and examined by each of us, but on the fact that the
conclugsions of these studies seem to most of us fully consistent
vith common sense. Just as materials depicting sexual violence
seem intuitively likely to bear a causal relationship to sexual
violence, materials containing no depictions or suggestions of
sexual violencel or aéxual dominance sgseem to most o©of us
intuitively unlikely to bear a causal relationship to sexual
violence. The studies and clinical evidence to date are less

persuasive on this lack of negative effect than they are
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persuasive for the presence of negativeleffect for the sexually
viclent material, but they seem to us of equal persuasive pover
as the studies and clinical evidence shoving negative effects for
the degrading wmaterials. The fairest conclusion from the social
science evidence is that there is no persuasive evidence to date
supporting the connection betveen non-violent and non-degrading
natérials and acts of sexual violence, and that there is some but
very limited evidence indicating that the connection dces not
exist. The totality of the social science evidence, therefore,
is slightly against the hypothes;a that non-violent and
non~degrading materials bear a causal relationship to acts of

sexual violence.

That there does not appear from the social science evidence to
be a causal link with nexual violence, hovever, does not ansver
the question of vhether such materials aight not themselves
simply for some other reason constitute a harm in themselves, or
bear a causal link to consequences other than sexual violence but
still taken to be harmful. And it is here that we and society at

large have the greatest differences of opinion.

One issue relates to materials that, although undoubtedly
consensual and equal, depict sexual practices frequently
condemned in this and other societies: Examples include the
large amount of material depicting homosexual activity; material
depicting anal intercourse; material depicting sexual activity

vith animals; matlerial depicting oral-genital sexual activity;

material depicting more than tvo people engaged in sexual ...
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activity; and material depicting sexual activity with priests or
nuns. There are many other varieties than these, but this should
give an ex;nple of the genre as vell as effectively state the
problem. For it is clear that the level of societal condemnation
of these activities varies, and it is equally clear that the
activities depicted are ones that some people condemn and others
do not. We have discovered that to some significant extent the
assessment of the harmfulness of waterials depicting these
activities correlates directly uith_ the assessment of the
harmfulness of the activities themselves. : Intuitively and not
experimentally, we can hypothesize that materials portraying, for
example, homosexual activity or anal intercourse or oral-genital
sexual contact, vill either help to legitimize or vill bear some
causal relationship to homosexual activity itself, anal
intercourse itself, or oral-genital contact itself. With respect
to these materials, therefore, it appears that a conclusion about
the harmfulness of these materials turns on a conclusion about
the harmfulness of the activity itself. As to this, ve are
unable to agree vith respect to many of these activities. Some
of us believe that homosexuality, for example, is inherently
vrong, vhile others of us believe that homosexuality is a matter
of sexual preference as to vhich condemnation is inappropriate.
Qur differences reflect differences nov extant in society at
large, and actively debated, and vwe can hardly resolve them
here. The same can be said for oral-genital sexual activity,

anal intercourse, and a number of other such activities, although

it should be mentioned that none of us is vwilling to include -~
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gsexual intercourse with animals in the éategory of mere sexual

preference, and all of us are villing therefore to condemn it.

A larger issue is the very question of promiscuity. Even to
the extent that the behavior depicted is not inherently condemned
by some or any of us, the manner of presentation almost
necegsarily suggests that the activities are taking place outside
of the context of marriage, love, commitment, or even affection.
Again, it is far from implausible to hypothesize that materials
depicting sexual activity without wmarriage, love, commitment, or
affection bear some causal relationship to sexual activity
vithout marriage, love, commitment, or affection. There are
undoubtedly many causes for vhat used to be called the "sexual

revolution, * but it is absurd - to suppose that depictions or

descriptions of uncommitted sexuality vere not among them.5
Thus, once again our diagreements reflect disagreements in
society at large, although not to as great an extent. Although
there are many members of this society vho can and have made
affirmative cases for uncommitted sexuality, none of us believes
it.to be a good thing. A number of us, hovever, believe that the
level of commitment in sexuality is a mwmatter of choice among
those vho voluntarily engage in the activity. Others of us
believe that uncommitted sexual activity is vwrong for the
individuals involved and harmful to society to the extent of its

prevalence. Our viev of the ultimate harmfulness of much of this

S. Haf, of course, do ve deny the extent that the phenomenon, in

part, also goes the other vay. Sexually explicit materials in

most cases seem both to reflect and to cause demand.
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material, therefore, is reflective of our individual views about
the extent to vhether sexual commitment is purely a wmatter of

individual choice.

Even insofar as sexually explicit material of the variety
being discussed here is not perceived as harmful for the messages

it carries or the symbols it represents, the very publicness of

vhat is commonly taken to be private is cause for cuncem.6 Even
if ve hypothesize a sexually explicit motion picture of a loving
married couple engaged in mutually bleasurable and procreative
vaginal intercourse, the depiction of that act on l.acreen or in
a magazine may constitute a harm in its own right (a "primary
harm® in the terminology introduced earlier in this Chapter)
solely by virtue of being aharn: Here the concern is with the
preservation of sex as an essentially private act, in conformity
vith the basic privateness of sex long recognized by tﬁis and all
other societie&. The alleged harm here, therefore, is that as
soon as sex is put on a screen or put in a magazine it changes
its character, regardless of wvhat variety of sex is portrayed.
And to the extent that the character of sex as public rather than
private is the consequence here, then that ¢to many would

constitute a harm.

In considering the wvay in vhich making sex public wmay

fundamentally transform the character of sex in a):. settings, it

6. The concerns summarized here are articulated more fully in a ...

statement, contained in the appendix, that expresses the views of
a number of individual members of this Commission.
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seems important to emphasize that the act of making sex public is
as an empirical matter almost alvays coincident with the act of
making sex a commercial enterprise. Whether the act of wmaking
sex public if done by a charitable institution would be harmful
is an interesting academic exercise, but it is little more than
that. For in the context ve are discussing, taking the act of
sex out of a private setting and making it public is invariably
done for somecne’s commercial gain. To many of us, this fact of
commercialization is vital to understapdiug the concern about sex

and privacy.

¥e are again, along vith the rest of society, unable to agree
as to the exten; to vhich making sex public and commercial should
constitute a harm. We all agre; for ourselves on the fundamental
privateness of sex, but ve disagree about the extent to vhich the
privateness of sex is more than a manner of individual choice.
And although ve all to some extent think that sexuality may have
in today’s society become a bit too public, many of us are
concerned that in the past it has been somevhat too private,
being a subject that could not be talked about, could not
constitute part of the discourse of society, and vas treated in
some vay as ‘dirty.® To the extent that making sex more public
has, vhile not without costs, alleviated some of these problems
of the past, some of us vould not take the increased publicness
of sexuality as necessarily harmful, but here again ve are quite

understandably unable to agree.

The discussion of publicness in the previous paragraph was
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limited to the necessary publicness- consequent in making a
piéture of a sexual act, regardless of vhether the picture is
made public in the broader sense. But to the extent that this
pccurs, ve are once again in agreement. While some might argue
that it is desirable for sexual explicitness to be publicly
displayed to both willing and unvilling vievers, and vwhile some
might argue'that this is either a positive advantage for the
terrain of society or of no effect, ve unanimously reject that
conclusion. We all agree that some large part of the privateness
of sex is essential, and ve would, for example, unanimously take
to be harmful to society a proliferation of billboards displaying
even the hypothesized highly explicit photograph of a loving
married couple engaged in nutu911y pleasureable and procreative
vaginal intercourse. Thus, to the extent that materials in this
category are displayed truly publicly, ve unanimously would take
such a consequence to be harmful to society in addition to being
harmful to individuals. Even if unwilling vievers are offended
rather than harmed in any stronger sense, ve take the large scale
offending of the legitimate sensibilities of a large portion of ~

the population to be harmful to society.

A number of vitnesses have testified about the effects on
their ovn sexual relations, usually tit§ their spouses, of the
depiction on the screen and in magazines of sexual practices in
vhich they had not previously engaged. A number of these
-uitnesses, all vomen, have testified that men in their lives have

used such material to strongly encourage, or coerce, them into

engaging in sexual practices in vhich they do not choose tn.
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engage. To the extent that such implicit or explicit coercion
takes place as a result of these materials, we all agree that it
is a harm. There has been other evidence, hovever, about the
extent to vhich such material might for sgome be a vay of
revitalizing their sex lives, or, more commonly, simply.
constituting a part of a mutually pleasurable sexual experience
for both partners. On this we could not agree. For reasons
relating largely to the question of publicness in the first sense
discussed above, some sawv this kind of‘use as primarily harmful.
Others sav it as harmless and possibly beneficial in contexts
such as this. Some professional testimony supported this latter
view, but we have little doubt that professional opinion is also

divided on the issue.

Perhaps the most significant potential harm in this category
exists with respect to children. We all agree that at least
much, probably most, and maybe even all material in this
category, regardless of whether it is harmful wvhen used by adults
only, is harmful vhen it falls into the hands of children.
Exposure to sexuality is commonly taken, and properly so, to be
primarily the responsibility of the family. Even those who would
disagree with this statement ﬁauld 8till prefer to have early
exposure to sexuality be in the hands of a responsible
professional in a controlled and guided setting. We have no
hesitancy in concluding that learning about sexuality from most

of the material in this category is not the best way for children

to learn about the subject. There are harms both to the children _

themselves and to notions of family control over a child’s
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introduction to sexuality if children learn about sex from the
kinds of sexually explicit materials that constitute the bulk of

this category of materials.

We have little doubt that much of this material does find its
vay into the hands of children, and to the extent that it does we
all agree that it is harmful. We may disagree about the extent
to vhich people should, as adults, be tolerated in engaging in
sexual practices that differ from the norm, but ve all agree
about the question of the desirability of exposing children to
most of this material, and on that our unanimous agreement is
that it is undesirable. For children to be taught by these
materials that sex is public, that sex is commercial, and that
sex can be ?iuurced from any degree of affection, love,
commitment, or marriage is for us the vwrong message at the vwrong
time. VWe may disagree among ourselves about the extent te vhich
the effect on children should jusiify large scale restrictions
for that reason alone, but again ve all agree that if the
question is sgimply harm, and not the question of regulation by
lav, that material in this category is, with fev exceptions,
generally harmful to the extent it finds its way into the hands
of children. Even those in society vho vwould be least
regtrictive of sexually explicit materials tend, by and large, to
limit their views to adults. The near unanimity in society about
the effects on children and on all of society in exposing
children to explicit sexuality in the form of even non-violent
and non-degrading pornographic materials makes a strong statement

about the potential harms of this material, and vwe confidently
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agree with that longstanding societal judgment.

Perhaps the largest question, and for that reason the question
ve can hardly touch here, is the question of harm as it relates
to the moral environment of a society. There is ﬁn doubt that
numerous lavs, taboos, and other social practices all serve to
enforce some forms of shared moral assessment. The extent to
vhich this enforcement should be enlarged, the extent to vhich
Qeﬁual morality is a necessary component of a society’s nnfal
environment, and the appropriate balance between recognition of
individual choice and the necessity of maintaining some sense of
community in a society are questions that have been debated for
generations. The debates in the nineteenth century betveen John
Stuart Nill and James FitzJames'Stephen. ‘and in the tventieth
century betveen Patrick Devlin and H.L.A. Hart, are merely among
the more prominent examples of profound differences in ocpinion
that can scarcely be the subject of a vote by this Commisgsion.
We all agree that some degree of individual choice is necessary
in any £free society, and ve all agree that a society with no
shared values, including moral values, is no society at all. We
have numerous different views about the way in vhich these
undeniably competing values should best be accomodated in this
society at this time, or in any society at any time. We also
have numerous different vievs about the extent to which, if at
all, sexual morality is an essential part of thelsncial glue of
this or any other society. We have talked about these issues,
but ve have not even attempted to resolve our differences,

because these differences are reflective of differences that are
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both fundamental and widespread in all ;ncieties. That we .have
been able to talk about them has been important to us, and there
is no doubt that our vievs on these issues bear heavily on the
vievs ve hold about many of the more specific issues that have

been within the scope of our mission.

Thus, vith respect to the materials in this category, there
are areas of agreement and areas of disagreement. We unanimously
agree that the material in this category in some settings and
vhen used for some purposes can be. harmful. None of us think
that the material in this category, individually or as a class,
is in every instance harmless. hndlta the extent that agome of
the materials in this category are largely educational or
undeniably artistic, ve unanimously agree that they are little
cause for concern if not- made available to children are foisted
on unvilling viewers. But most of the materials in this category
vould not nov be taken to be explicitly educaticnal or artistic,
and as to this balance of materials our disagreements are
substantial. Some of ua think that some of the material at some
times vill be harmful, that some of the material at some times
vill be harmless, and that some of the material at times will be
beneficial, especially vhen used for professional or
nonprofessional therapeutic purposes. And some of us, vhile
recognizing the occasional possibility of a harmless or
beneficial use, nevertheless, for reasons stated in this section,
feel that on balance it is appropriate to identify the class as
harmful ag a vwhole, if not in every instance. We have recorded

this disagreement, and stated the various concerns. We can do
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little more except hope that the 1s;uea vill continue to be
discussed. But as i£ is discussed, wve hope it will be recognized
that the class of waterials that are neither violent nor
degrading is at it stands a small class, and many of these
disagreements are wmore theoretical than real. Still, this class
is not empty, and may at some point increase in size, and thus
the theoretical disagreements may yet become germane to a larger

class of materials actually available.

We pause only briefly to mention the problem of mere nudity.
None of us think that the human bedy or its portrayal is
harmful. But ve all agree that this statement is somevhat of an
oversimplification. There may be instances in vhich portrayals
of nudity in an undeniably sexual context, even if there is no
suggestion of sexual activity, will generate wmany of the same
issues discussed in the previous section. "There are legitimate
questions about vhen and hov children should be exposed to
nudity, legitinate questions about public portrayals of nudity,
and legitimate questions about vhen “mere® nudity stops being
*mere” nudity and has such clear connotations of sexual activity
that it ought at least to be analyzed according to the same

factors that ve discuss vith respect to sexually explicit

materials containing neither violence nor degradation.

In this respect nudity without force, coercion, sexual
activity, violence, or degradation, but with a definite

provocative element, represents a vide category of materials. At
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the least explicit end of the specﬁrum. ve could envision
aesthetically posed, air brushed photographs of beautiful men or
vomen in a provocative context. The provocation derives from the
pover of sex to attract the attentions and stir the passions of
all of us. Such materials may have, in most uses, little
negative effect on individuals, families, or society. But at the
other end of the continuum, vwe see wmaterials specifically
designed to maximize the sexual impact by the nature of the pose,
the caption, the seductive appearance, and the setting in vhich
the model is placed. For example,'con;ider a voman showvn in a
reclining position wvith genitals displayed, wearing only red
feathers and high heeled shoes, holding a gun and accompanied by
a caption offering a direct invitatién to sexual activity. With
respect to such more explicit materials, we vere unable to reach
complete agreement. We are all concerned about the impact of
such material on children, on attitudes tovards uqlﬂn, on the
relationship betveen the sexes, and on attitudes tovards sex in
general, but the extent of the harms vas the subject of some

difference of opinion.

None of us, of course, finds harmful the use of nudity in art
and for plainly educational purposes. Similarly, ve all believe
that in some circumstances the portrayal of nudity may be
undesirable. It is therefore impossible to drav universal
conclusions about all depictions of nudity under all conditions.
But by and large ve do not find the nudity that does not fit
vithin any of the previous categories to be much cause for

concern.
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5.3 The Need for Further Research

Although wve have mentioned it throughout this report, it is
appropriate here to emphasize specially the importance of further
research by professionals intc the potential and actual harms we
have discussed in this chapter. We are confident that the
quality and quantity of research far surpasses that available in
1970, but we also believe that the research remains in many
respects unsystematic and unfocused. There is still a great deal
to be done. In many respects research is still at a fairly
rudimentary stage, with few attempts to standardize categories of
analysis, self-reporting questionnaires, types of stimulus
materials, description of stimulus materials, measurement of

effects, and related problems.

We recognize that the ethical problems discussed above will
inevitably_place some cap on the conclusions that can be drawn
from the resea;;h in this area. But apart from this inherent and
incurable limitation, much can still be done. The research that
has led to further subdivision of the large category of sexually
explicit materials has perhaps been the most important
development in recent years, and ve strongly encourage research
that will deal more precisely vwith different varieties of
materials. We also believe that many other specificv questions
are in need of further research. There needs to be more
research, for example, about the effect of pornography on the

marriage relationship, about the nature of appetites for

pornographic material and hov those appetites are developed, -
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about the effect of depictions of particular sexual practices on
the sexual preierénces of those vho viev them, and about the
effects of exposure to pornographic material on children. This
list could be much longer, but the point is only to shov that

much more needs to be done.

Some of the professionals vho have provided evidence to us
have been quite outspoken in their viev; about wvhat the
government in general or the legal system in particular ought to
do about pornography. This phencmenon’ has been about equally
divided betveen those researchers vho have advocated fewer legal
controls and those vho have advocated more. While we do not deny
to citizens the right to speak out on matters of public corfcern,
ve ought to note that wve have tended to rely most on evidence
provided by those vho seem less committed to a particular point
of viev beyond their scientific expertise. We deal in an afoa in
vhich a great deal must be taken on faith, including description
of stimulus materialsg, description of experimental environments,
questionnaire design, and description of vhat may or nay_not have
been told to subjects. At no time have ve sguspected any
scientist of deliberately or even negligently designing an
experiment or reporting its results, but it remains nevertheless
the case that there is room for judgment and room for
discretion. Where a researcher has taken on the role as active
crusader, one vay or another, on the issue of governmental

control of pornography, ve are forced to question more than ve

vould othervise have done the way in which this judgment and

discretion has been exercised. We will not suggest hov any
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researcher should balance the issue of his or her ovn credibility
against his or her ovn strong feelings about an issue of
importance. But ve vill note that the more that is expected to
be taken on trust, the more likely it is that active involvement
vith respect to vhat is to be done with the results of the

research vill decrease the amount of trust.
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CHAPTER VI

LAWS ARD THEIR ENFORCEHENT

In Chapter V vwe explored the various harms alleged to be
caused by certain kinds of ;exually explicit materials. Ve also
indicated our conclusions vith respect to questions of harm. But
a8 ve insisted throughout Chapter V, the fact that & certain kind
of material causes a certain kind of harm, although generally a
factor in making decisions about lav and lav enforcemsent, does
not by itself entail the conclusion that the material causing the
harm should be controlled by the lav. In sose ceses private
action may be more appropriate than governsmental action. In some
cases governsental action, even if ideally appropriate, =ay be
inadvisable as s matter of policy or unvorkable am a =satter of
practice. And in some cases governmental ection wmay be
unconstitutional. Still, the prevention and redress of harms to
individuals and harss to society have long been among the central
functions of governeent in general &nd lav in particular.
Although ve are sensitive to the space betveen vhat is harmful
and vhat harms the government ought to address, at least ve start
vith the assumption that vhere there is an identified hare, then
governmsental action ought seriocusly to be considered. In so=e
cases the result of that consideration will be the conclusion
that governmental action is inappropriate, unvorkable, or

unconstitutional. But so long as ve have identified harms, vwe

must consider carefully the possible legal remedies for each harl-
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wve have identified.

¥We have tried to consider as broadly as possible the kinds of
legal remedies that might be appropriate to deal with various
hares. Although enforcement of the criminal lav has long been
considered the prisary legal tool for dealing with harsful
sexually explicit msaterial, it has not been the only such tool,
and ought not to be considered the only possible one. We have
tried to be as open as we could be to various options in addition
to or instead of enforcement of the triminal law. Thus in this
Chapter we will consider the appropriateness, as exclusive or
supplemental rewsedies, of zoning, adainistrative regulation,
civil resedies for dasages in the fors of a civil rights action,
civil reeedies to obtain an injunction, and other possible l;gnl
responses to the harma that have been identified. ¥e do not
claim to be exhaustive in our consideration of regulatory
options. Some options that have been suggested to us simply do
not varrant discussion. And others that wve mention briefly could
and should be explored more thoroughly by others. But it is
important to us to esphasize that approaches other than the
traditional criminal lav sanctions do exist, and are an integral

part of thinking carefully about the issue of pornography.
6.2.1 The Question is Deregulation

Numerous vitnesses at our public hearings, as vell as ®=sany

others in written evidence or in various publications, have urged -



upon us the viev that pornography should not be regulated by
lav. Because such arguments have been around for some tiee, and
because such argusents vere substantially accepted by the 1970
Commission, we have very seriously considered thens. To =

significant, extent, hovever, the arguments resain unpersuasive.

Hany of the arguments against regulation, both those =sade
currently and those made earlier, rest on claimes of harelessness
that, as ve have explained in Chapter V, are simply erroneous
vith respect to wmuch of this material. Some of these claims of
harmlessness tend either to ignore wmuch of the evidence, or to
extrapolate from plausible conclusions about the most innocuous
material to conclusions about an entire class. Others start with
the assueption that no finding of harm can be accepted unless it
seets some extresordinarily high burden of proocf, s burden of
proof vhose rigor often seems premised on an s priori esserticn

that the material being discussed ought not to be regulated.

In addition to erronecus or skeved claims of harmlessness,
many of the arguments against regulation depend on claims of
unconstitutionélity that would require for their secceptance =a
viev of the lav strikingly different from that long eccepted by
the Suprese Court in its rulings on obscenity. As '.. discuss in
Chapter III, we accept the Supreme Court’s basic approach to the
constitutional questien. To the extent that claimes for
non-regulation thus rest on constitutional srgusents with which
neither wve nor the Supreme Court eaccept, ve reject those

arguments for non-regulation.
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To the extent that arguments for non-regulation do not depend
on implausible claimse of haralessness or rejected claies of
unconstitutionality, hovever, they deserve to be taken even more
seriously. As questions of policy in particular ereas or the
appropriateness of governsental eaction in general, serious
arguments have been wade that go to the w=most fundamental

questions of wvhat governmental action is designed to achieve.

We have thought carefully about these issues explicitly, and
in doing so ve have found it necessary’ to recast the question.
The question as often presented to us in effect asks vhether, if
ve had no lavs dealing jith pornography, ve would want thes.
This question is not the same as the question vhether, given 180
years of pornography regulatiod';n the United States, we should
repeal it. Although virtually every ergusent for deregulation
presented to us has been in the former tone, it is the latter
that represents reality. ¥We certainly do not take everything
that i? to be inevitable, and ve dees it important to treat even
that vhich has been assumed for generations as open for serious
and foundational reconsideration. Hevertheless, it remains the
case that there are vast real and symbolic differences betveen
not doing vhat has not before been done and undoing vhat is
currently in place. To undo makes & statesent much stronger than
that =sade by not doing. In ®many cases it wmay be fully
appropriate to sake this stronger statesent, but we presuppose

here that the evidence and our convictions sust be stronger to

urge dissantling vhat is nov in place than it would have to be to

refuse to put in place vhat did not nov exist. Horeover, ve
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recognize that this is an area marked by serious debate,
invnlvihg plausible argusents both -for and against regulation.
Where the issues are not all on one side, ve have given some
veight to the considered judgeent of the past. In some sense,
therefore, the burden of proof is on those vwho would urge
adoption of a variety of governazental regulation that does ‘not
nov exist. In a nation founded on principles of limited
government, thoae vho would wmake it 1less limited have the
obligation to persuade. But vherel there exista a present
practice and long history of regulation of a certain veriety, the
burden is on those vho wvould have government make the necessarily
msuch stronger statement hinpliad- by an affirmative sct of

deregulation.

In light of this, ve take the question of the governsental
regulation of the legally obscene not to be vhether if we did not
have obscenity laws would ve vant them, but vhether given that ve
have obscenity lavs do ve vaent to abandon thes. In m®many areas
the issues before us are not close, and hov the question is put
does not determine the outcome. But 4in m®many other arees the
questions are indeed difficult, and how the questions are cast,
and vhere the burden of proof lies, do make a difference. With
reference to crisinal sanctions against the legally obscene, for
example, the burden must be on those vho would have us or society
make the specially strong statesent displicit in the act of

repeal. But vith reference to certain forms of regulation that

do not nov exist, the burden is similarly on those who would have_ﬂﬁ

us or society make the specially strong statement implicit in
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urging the totally nevw.

6.2.2 Lav Enforcement, Priority, and Hultiple Causation

As ve have discussed in Chapter V, most of the harms that vwe
have identified are not caused exclusively or even predaninantlf
by pornography. In Chapter V we discussed this probles of
multiple causation in .ter-a of relatively abstract questions of
harm. But vhen the phenosenon of wmultiple causation is applied
to actual problems of lave and their enforcement, the issue gets
more difficult. Even if it 4is the case that a certain fors of
sexually explicit material bears & causal relationship to hars,
the question remains vhether scme other stisulus has an even
greater causal relationship. Except peripherally, we could not
be expected to delve deeply into all possible other causes of
sexual violence, sex discrisination, and excess sexual
aggression. To the extent that ve sake recommendations about law
enforcenment, ve make thes from s preaupposition that others from
a larger perspective sust make the ultimate determinations about
allocation of sacarce financial and other societal resources.
This task includes not only the allncatiﬁn of regources awong
various causes of the harms ve have identified, but also involves
the even sore difficult question of allocating resources smong
these harms and others. These are ditficult questions, and wve do
not claim that either sisple foreulas or easy platitudes can
angver questions about, for exasple, spportioning money among
countereseasures against poverty, reciss, terrorism, and sexual

violence. Hone of us vould say that any of these is unimportant,
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but ve recognize that in a vorld of scarce resources the long
term commitment of resources to combat one evil inevitably dravs
resources avay from those available to combat another evil. Even
if one assumes that there are currently underutilized resources
that could be allocated to the harms ve discuss here, such an
allocation still involves a decision to allocate the currently
underutilized resources to combat these harms rather than sosme
others. VWe have no solutions to these intractable problems of
priority in a wvorld in vhich there is more to do than there are
regsources vwith vwhich to do it. Revertheless, ve feel it
important to note here that ve have not ignored these probless,
and ve urge that everything ve aaf be considered in light of

these considerations.

Although ve are sensitive to the difficulty of problems of
priority, ve still feel confident in concluding that, at the very
least, the problems of sexual violence, sexual aggression short
of actual violence, and sex discrisination are serious societal
problems that have traditionally received a disproportionately
swall allocation of societal resources. To the extent that ve
vould be asked the question vhether resources should be expended
on alleviating these problems rather than dealing vith others, ve
assert strongly that these problees have received less resources
than ve think desirable, and that reesedying that imbalance by s
poseibly disproportionate allocation in the opposite direction is

appropriate.

The conclusion in the previocus paragraph does not address the
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question of priorities of approach once we have decided to trea£
these problems as high priority matters. ¥ith respect to
priorities in dealing with the probless of sexual violence,
gsexual aggression not involving violence, and sex discrimination,
people disagree about the optimal priority that dealing in some
vay vith sexually violent pornography and sexually degrading
pornography ought to have. But images are @significant
deterasinants of attitudes, and attitudes are significant
determinants of human behavior. To the extent constitutionally
permigsible, dealing with the messages all around us seems an
important vay of dealing with the behavior. We have concluded
that the images vwe deal with hefo seem to be at the least a
substantial cause of the harms ve have identified. But cosson
genge leads ug to go further, and to suppose that the images are
a significant cause even vhen coepared with all of the other
likely causes of these sase harms. To the extent that this
substantial causal relationship has not been reflected in the
realities of lav enforcement, wve have little hesitation in saking

recommendations about increesed priority.

6.2.3 The Probles of Underinclusiveness

The problem of sultiple causation is addressed to those causes
of certain harms other than sose varieties of pornographic
materials. The probles hga another aspect, best referred to as
the problem of underinclusiveness. For even if we restrict our
congideration to sexually oriented images, to the various kinds

of aéxudlly explicit materials discussed in Chapter V, it is "
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certainly the —case that ®any of those =materials are
constitutionally iwque from governmental regulaticn. And to the
extent that the material involved becomes less explicit, the
ilnunitf from regulation, as 8 eatter of current lav, increases.
A great deal of sexual violence, for example, is pert of less
sexually explicit and generally available films and négazinea,
and because it is presented in less explicit <fashion in the
context of gome plot or theme it remains beyond the reals of
governmental control, although non-governmental self-restraint or
citizen action seems highly npprnpriat;. And vwhen vwe include
various other sources of sexually oriented messages and imeges in
contemporary society, from prime time television to the lyrics of
contemporary susic to advertisements for blue jeans, it is even
more apparent that such of wvhat people are concerned vwith in
terms of truly pornographic materials might also be a concern
vith respect to an imeense range and quantity of meterials that
are ungquestionably protected by the First Asendeent. Hany of
these materials may present the message in a more diluted form,
but certainly their prevalence more tﬁan compensates for any
possible dilution. As a result, even the w=most stringent legal
strategies within current or even 4in e&ny way plausible
constitutional limitations would likely address little more than

the tip of the iceberg.

¥e thua confront & society in vhich the Constitution properly
requires governments to err on the side of underregulation rather
than overregulation, and in vhich the First Amendment leaves most

of the rejection of unacceptable and dangerous ideas to citizens
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rather than to government. Faced with this reality, it wvould be
easy to note the irrewediable futility of being limited only to a
thin aslice of the full problem, and as e consequence recomsend
deregulation even as to the =saterial we deer harasful and
constitutionally unprotected. But this would be too easy.
First, it ignores the extent to vhich the wmaterials that can be
regulated consistent with the Constitution =ay, because they
present their wmessages 'in a form undiluted by any sppeal to the
intellect, bear a causal relatinnahi? to the harms we have
identified to a disproportionate degree. And with respect to
sexual violence, these materials may disproportionately be aimed
at and influence people =ore predisposed to this fors of
behavior. For both of these reasons, most of us believe that in
many cases the harm-causing cepacities of some sexually explicit
material w®may be @®ore concentrated _ in thet which is
constitutionally regulable and legally obscene than in that which
is plainly protected by the Constitution. This ia:to: of
concentration of hare may itself justify maintaining a strategy

of lav enforcement in the face of magsive underinclusivenessa.

Hore significently, hovever, lav serves an isportant syabolic
function, and in ®many areas of life that which the lav condemns
serves as & model for the condemnatory attitudes and actions of
private citizens. Obviously this symbolic function, the way in
vhich the lav teaches as well as controls, is presised on a

general assumption of legitimacy vwith respect to the lav in

genefal that generates to many people a presusption that thefﬂ;

lav’s judgments are wmorally, politically, and scientifically
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correct in addition to being rely authorita;ive. In king
reconmendations about wvhat the lav should do, wve are cognizant of
the responsibilities that accompany lav’s sysbolic function. VWe
are avare as vell of its opportunities, and of the symbolic
function that may be served by even strikingly underinclusive
regulation. Conversely, ve are avare of the message conveyed by
repeal or non-enforcement of existing laws vwith respect to
certain kinda of materials. To the extent that ve believe, as we
do, that in a number of casea the message that is or would be
conveyed by repeal or non-enforcesent .1a exactly the opposite
message from what ve have concluded and what the evidence
supports, ve are unvilling to have the lav send out the wrong
signal. Especially on an issue as publicly noted and debated as
this, the lav will inevitably send out a signal. We would prefer
that it be the signal consistent with the evidence and consistent

vith our conclusions.
6.3 The Criminal Lav

In light of our conclusions regarding hars, and in light of -
the factors discussed above in Section 6.2, vwe reject the
argument that all distribution of legally obscene pornography
should be decriminalized. Even with thet conclusion, however,

sany issues reeain, and it is to these that wve now turn.

—_—— === ——— -

6.3.1 The Sufficiency of Existing Criminal Lavs

The lave of the United States and of almost every state sake

criminal the sale, distribution, or exhibition of =material -
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defined as obscene pursuant to the definition set forth by the

Supreme . Court in Hiller v. gglggggg;g.l The enormous

differences among states and among other geographic areas in

obscenity lav enforcement are due not to differences in the lavs

a8 written.2 but to differences in how, hov vigorously, &nd hov

often these lavs are enforced.

Some witnesses have urged us to recommend changes in the
criminal lav resulting in lavs that are significantly different
in scope or in method of operation from those nov in force. Ve
have, for example, been urged to recossend a "per se” approach to
obhscenity lav that would make the dinplay of certain activities
automatically obscene and ve 'qpva been urged to recosmend =a
definition of the legally obscene that i= broader than that of
Hiller. We have thought carefully about these and similar
suggestions, but ve have rejected thes. Ve have rejected these
suggestions for a number of reasons, the =most ieportant of which
is that it has not been showvn that the basic definitione or broad
methods of operation of existing laws are in any way insufficient
legal tools for those vho care to use them. Sose vitnesses have
complained about the uncertainty of the existing legal definitiom

of obacenity, but it has appeared to us that these uncertainty

1. 413 U.S. 15 (1973). Ve diecuss Hiller and other appliceble

cagses in detail in Chapter III of this Report.

2. There are exceptions to this, hovever. For exawmple,
Califernia has until recently esployed a8 a definition of

obscenity not the test in Hiller, but the °Putterly without

redeeming social value® test from Hemoirs v. Hassachusetts, 383
U.S. 413 (19686).
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claims have usually been the scapegcat for relatively lov
prosecutorial initiatives. A substantially largar nusber of
vitnesses involved in lav enforcesent have testified that they do
not find excess uncertainty in the Hiller standard as applied and
interpreted, end consequently believe that the existing lawve are
sufficient for their needs. The success of prosecutorial efforts
in Atlanta, Cincinnati, and several other lncalitién. in vhich
vigorous investigation, vigorous  prosecution, and stringent
sentencing have substantially diminished the availability of
almost all legally obscene materials, plainly indicates that the
lave are there for those areas that choose the course of vigorous
enforcement. We recognize that not all localities will wish to
make the commitments of resources that Atlanta and Cincinnati
have, but the experiences in such localities persuades us that
the desire to have nev or =ore lawvs, vwhile alvays eppealing as

political strategy, is in fact unjustified on the record.

Horeover, a nev lav incorporating & definition of its coverage
different from that in Hiller would be sure to be challenged in
the courts on constitutional grounds. At the w=oment, the
conclusion must be that these proposals gare constitutionally
dubious in light of NMiller, that they would remsain so until there
vas a Supreme Court decision validating them and in effect
overruling Hiller, and that there is no indication at the present
tise that the Supreme Court is inclined in this direction. Even

assuming a desire to restrict sateriasls not currently subject to

restriction under Hiller, a desire that =ost of us do not share, _ .

ve find a strategy of embarking on years of constitutional
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litigation with little likelihood of success to be highly
counterproductive unlesse the current state of the lav is
distinctly unsatisfactory in light of the desire to pursue
legitimate goals. Because ve do not £find the existing state of
the lav unsatisfactory to pursue the goalas vwe have urged; ve
reject the viev that lavs incorporating & different and
constitutionally suspect definition of coverage ere needed or are

in any way desireable.
6.3.2 The Problems of Lav Enforcesent

If the lave on the books are sufficient, then vhat explains
the lack of effective enforcement of obscenity lafa throughout
most parts of the country? Thﬁ evidence is unquestionsble that
vith fev exceptions the obscenity laws that are on the books go
unenforced. As of the dates vhen the testimony was presented to
ug, cities as large as Hiami, Florida and Buffalo, Hev York had
but one police officer assigned to enforcement of the obscenity
lavs. Chicago, Illinois had two. Loa Angeles, California had
fever than ten. The City of Hev York will not take action
againat establishments violating the Hev York obscenity lavs
unless there is a specific cosplaint, and even then prosecution
is virtually non-existent. Federal lev enforcement is limited
almost exclusively to child pornography and to a fev wmajor
operations against large pornography production and distribution
netvorks linked to organized criaé. From January 1, 1978 to

February 27, 1986, a total of only 100 individuals vere indicted

for violation of the federal obscenity lawvs, and of the 100 "~
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indicted 71 were convicted.

From this and such sore evidence just like it, the conclusion
is unmistakable that with respect to the criminal lavs relating
to obscenity, there is a striking underenforcement, and that this
underenforcement consists of undercosplaining,
underinvestigation, underprosecution, and undersentencing. The
reasong for this are complex, and ve regret that wve have not been
able to explore nearly as much a8 ve would have liked the reasons
for this complex phenosenon. We offer here only a few
hypotheses, and hope that further research by criminologists and

others vill continue vhere ve leave off.

¥With respect to -ontencing,‘thn evidence vas almost unanimous
that small fines and unsupervised probation are the nors, with
large fines or sentences of incarceration quite rare throughout
the country. In examining this phenosenon, we can speculate on a
number of probless. When the prosecution involves as defendants
those with significant control over the enterprise, the defendant
is likely to appear as very such like the typical "vhite collar®
crisinal - nicely dressed, vell-spoken, and a residence in the
suburbs. A person fitting this description is least likely in
contemporary Americe to receive jeil tise, regardless of the
criose. In this respect ve suspect that the probles of
undersentencing is traceable to the same causes that have
produced the same phenomenon with regard to other crimes. People
vho have control over the sale of illegelly obscene materials do

not go to jail for wmany of the same reasons that price fixers,
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odometer adjusters, and securities wanipulators do not go to
jail, and if they do it is still less often and for less time
then do people committing other crilén that allov equivalent
statutory sentences. Horeover, like these and other crises,
obascenity offenses often appear to both judges and probetion
officers as less serious than viclent crises, and often as even
less serious than varicus crimes against .proporty. To a
significant extent, those involved in the sentencing process tend
not to perceive obscenity vioclations as serious crimes. Whether
these judgments of seriousness made by judges and probation
officers are or are not correct is of course debatable, but the
point remains that there seess to b& a substantial interposition
of judgment of seriousness hegynen the legislative deteraination
and the actual sentence. AB 8 result, sentencing usually
involves only a fine andlunauparviand probation, and is often

treated by the defendant as little more than & cost of doing

husineaa.a

¥With reapect to those without ownership or managerial control, -
usually ticket tekers or clerks, =sany judges and probation
officers seem understandably reluctant to ispose periods of

incarceration on people vho are likely to be relatively short

3. In this connection, ve should note our support (and our
specific recommendation in that section of this Report) for use
of the Racketeer Influenced and Corrupt Organizations (RICO) Act
as a sethod of requiring meny of those convicted of sultiple and
substantial obscenity violations to disgorge the profits froms
their enterprises. VWhether in this form or another, w=sethods of

attacking profits, or the assets purchased vwith those profits, "

seem likely to be wmore effective financial deterrents than
substantially smaller fines.
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term employees earning little =more than the msinimum vagé.
"Although in some cases ticket takers or clerks are involved with
the business itself, wmore often they are nqt. Vith =some
justification d4in fact, therefore, some Jjudges perceive that
people who would but for fortune be clerks in cendy storee rather
than clerks in pornography outlets should not receive jail tiee
for having taken the only job that may have been available to

them.

Whatever the causes of underaentenéing,- it is spparent that
vith the current state of sentencing the criminal lavs have very
little deterrent effect on the sale or distribution of legally
obscene =materials. Although ve have recommended mandatory
minisus sentences for second an& further offenses, some of us are
not convinced that this will actually serve as a solution, for in
sany areas =andatory sentencing may result in plea bargains for
lesser charges, or prosecutorial reluctance to proceed sgainst
soeeone the prosecutor is unwilling to see go to jeil. HNone of
ug are certain about the effects of =sandatory sentencing, and
mandatory sentencing ®=may be appropriate if it cosports vwith
practices for crimea of equivalent @eeriocusness within =a
jurisdiction. But ve fear ihat the problem of undersentencing is
sore coeplex than siaéla, and to the extent that msandatory
minisum sentencing may in practice be only cosmetic, it should
not blunt efforts to look further for the roots of the problem of

undersentencing.

The problem of undersentencing is likely to affect the 1evel-”
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of prosecution. When the end result of even a successful
prosecution is a fine that is insignificant compered to the
profits of the operation, or at most a period of incarceration
that is so mimimal as to have insignificant deterrent effect, the
incentive to prosecute dininiaheahon the pert of both prosecutors
and lav enforcement personnel. The potentially light sentence
wagnifies the fact that obscenity prosecutione esre likely to be
properly perceived as necessitating a high expenditure of time
and resources as well as being, in terss of the likelihood of
gsecuring a conviction, high risk enterprises. The defendants
vill wusually be represented by sophisticated lavyers vwith a
mandate to engage in a vigorous and extensive defense. It would
be a rare prosecutor vho did not understand the difference
betwveen prosecuting & w®ugger represented by a young public
defender wvith too many cases and too little time and resources,
on the one hand, and, on the other, prosecuting a pornography
distributor vho has .a team of genior trial lavyers at his
disposal and vho will probably receive only a wminimal sentence

even if convicted.

In addition to the fact that obscenity prosecutions are seen
as high risk and lov reverd ventures for prosecutors and law
enforcement personnel, it is slso the case that being involved in
obscenity investigation or obascenity prosecution is likely to be
lover in the hierarchy of ©esteesed activities within a

prosecutorial office or vithin a police departeent. Thie may

stem in part from the extent to vhich the personal views of sany .

people vithin those depertments are such as to treat these
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matters as not especially serious. The extent to vhich this is
so, and the extent to which there are other factors ve have been
unable to isoclate, we cannot at this time determine. But we are

confident that the phenomenon exists.

The upshot of all of the above is that ve are forced to
conclude that the probles of underprosecution cannot be remedied
simply by saying that enforcement of the obscenity lawvs ought to
have a higher priority, or simply by providing more w=money for
enforcement, or simply by increasing the amount of community and
political pressure on all those involved in the lav enforcement
.effort. We do not discount any of these approaches, as all have
proved effective at times vhen used in conjunction with other
techniques of changing lavw enforcement practices, but it is clear
that the dynamics are sufficiently complex that no one resedy for
the probles vill suffice. There iz a wmultiplicity of factors
explaining the lack of enforcesent, and changing that situation
vill require a wmultiplicity of resedies. We urge that many of

the specific recommendations ve suggest be taken seriously.
6.3.3 Federalism

We operate in a nation vith dual systems of crieinal lav. The
lavs of sost states make the sale, exhibition, or distribution of
obscene material a crime, but federal lav also makes it a crime
to use the maila or the facilities of interstate -con-erce for

such purposes. In thinking about lav enforceeent a recurring

issue is the proper sphere of operation for federal lav and the .

proper sphere of operation for state law.
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Putting aside the enforcement of federal lavs agesinst child

pornography, vhich we discuss in Chapter ?II,‘ federal law
enforcement efforts are nov directed almost exclusively =8sgainst
large nationvide obsecenity distribution netvorks with known
connections vith orgenized crime. With fev exceptions, there is
little enforcement of federal obscenity lave in cases not
invelving Bome strong suspicion of organized crime involvesent.
For example, despite reasonably clear evidence that sophisticated
multi-gtate operations dealing in large quantities of legally
cbscene material have substantial contacts with localities such
as Los Angeles and Nev York City, there has been essentially no
federal prosecution of the obascenity laws in the Central District
of California and the Southern'biqtrict of Nev York. Ve mention
these particular districts only because they are large and have
wvithin them particular concentrations of either production or
distribution of legally obscene =aterials. But the pattern of
federal non-involvesent is not limited to these districts. The
nationvide pattern of little <federal prosecution =seems to have

changed somevhat wvithin the past months, wmost likely as a result

4. In eddition to trying to achieve gome degree of analytic

clarity, ve put aside child pornography in this context because
wve note the extent to which prosecutors and other lav enforcement
officials have <frequently relied on the number of child
pornography prosecutions to give a general impresasion of vigorous
enforcement of the obscenity lave in their jJjurisdiction. On
closer examination, it has usually appeared that there was a
great deal of activity with respect to child pornography, and
virtually none with respect to the obscenity laws. VWe do not of
courseé deny the importance of allocating large amounts of

resources to child pornography. We do not believe, hovever, that

any purpose is served by clouding the existing state of affairs
vith respect to the enforcement of the obscenity lavs.
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of the publicity associated with thias Comeission, but it remains
a safe conclusion that enforcement of federal lav has been

minimal.

We note the extent to which it has become common to assuae
that vhenever there is a large problem the solution ought to bala
federal one. VWitness after vitness representing some branch of
state lav enforcement complained that the real problem was the
lack of federal support. Although ve sympathize with these
vitnesses in their attempts to get' more support for their
efforta, ve are dismayed at the unvillingness of the states to
assume the bulk of the responsibility for enforcesent of the
crisinal law. Although ve do not deny the extent of <federsl
responsibility, and although w; do not deny that some states have
budgetary crises that approach in seriounmaas_i! not in magnitude
that of the federal government, there comes a point at vhich the
ready solution of more federal money for even the most worthy
endeavors can no longer be the strategy of first resort. FWe are
avare of our responsibilities, nov a wmatter of lav as vell as
good sense, to look for alternatives other than sajor additional
expenditures of federal funds with respect to our own rather than
someone else’s agenda, and we urge that states consider their law
enforcement responsibilities mindful of these considerationa. We
also note that in our federal systee primary responsibility for

lav enforcement has alwaye been with the states. The police

pover of the atates has commonly been taken to include primary

respuﬁaibility for dealing with the very types of harsa at which _ .

the obscenity lave are addressed. And the constitutional
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comnmitment to a federal system assumes that state involvemnent is
preferable to federal in areas, such as most of the criminal law,
in vhich local decisions may vary. Ve see no reason not to sake,
in general, the sawme assumptions vith respect to the enforcement

of obscenity laws.

Despite our viev that prisary lav enforcement responsibilities
rest wvith the states, federal lav and federal lav enforcesent
have an essential role to play in the enforcesent of the
obscenity laws. Host otlthe material that we find sost harmful
is distributed throughout the country by w=means of large. and
sophisticated diastribution netvorks. It 1is precisely vwith
respect to this kind of wmassive and cosplex interstate (and
international) operatioq that the special skills and resources of
federal investigative agencies are e=ost needed, end to which the
nature of <federal crimeinal prosecution is moast suited.
Prosecutions can, &8 wvith the HIPORN prosecutions in Hiami, Joih
in 8 single prosecution people froms different states vho are
integral and controlling parts of the sase enterprise. And the
federal judicial epparatus is often more suited than that of the
states vhere evidence and vitnesses ®Bust be secured from

throughout the country.

Thus, ve do not see the scope of federal prosecution as being
limited to cases involving <demonstrable connections with
organized crise. In any cese in which th& evidence indicates a

®ulti-state operation of substantial size and sophistication,

federal rather than or in addition to state lav enforcement is
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wost appropriate. By —concentrating wvigorously on such
operations, federal prosecutoriel and investigative resources
vill be reserved for the cases in vhich federal involvement has
the greatest comparative advantage, vhile still reserving to the
states that primsary role in more local lav enforcement that is at

the core of our system of federalism.

6.3.4 ¥What Should Be Prosecuted?

In Chapter V vwe discussed at length the increasing trend in
the scientific research and in general discussions of this
subject to recognize that not all pornographic itess are
identical. There are substantial differences in the content of
such materials, and ve have tried in the rough categorization of
Chapter V to express our sysmpethy vwith these efforts to advance
the clarity of thinking about the issue of pornography. Indeed,
ve hope that ve have contributed to those efforts. As the
natural consequence of these efforts to recognize the differences
among pornographic materials, ve urge that thinking in terss of
these or analogous categories be a part of the analysis of the

total lav enforcement effort.

The categories ve discussed in Chapter V encospass a range of
materials far broader than the legally obscene, and thus, in the
context of this discussion of the criminal lav, a range of
materials far broader than what wve knov can be prosecuted

conaistent vith the Constitution. Hevertheless, these

categories, vith the exception of nudity not involving the lewd 3

exhibition of the genitals, exist vithin as vell as around the
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category of the legally obscene. ¥ithin the category of the
legally obscene, material that has been or could be criminally
prosecuted consiatent with the Hiller stendard, there euist
materials that are gsexually violent, materials that._are
non-violent but degrading, and ®aterials that, although highly
gexually explicit and offensive to many, contain neither viclence

nor degradation.

In light of aur canaluaiana in Chapter V, ve would urge that
prosecution of obscene materiasls that portray sexual violence be
treated as a matter of special urgency. With respect to sexually
violent w=materials the evidence is strongest, societal consensus
is greatest, and the consequent harss of rape and other fores of
sexual violence are hardly ones that this or any other society
can take lightly. In light of this, ve would urge that the
prosecution of legally obscene material thaé contains violence be

placed at the top of both state and <faderal priorities in

enforcing the obscenity lara.s

¥With respect to materials that are non-violent yet degrading,
the evidence supporting our findings is not as strong as it is

wvith respect to violent materials. And on the available evidence

S. In discussing priorities here, we exclude from consideration
child pornography. As ve explain in Chapter VII, child
pornography involves a different range of materials, a different
kind of ‘industry,® a different kind of offender, and a
consequently different approech to the problems of lavw
enforcesent. We treat it separately because it is so different.
¥e do not in so doing wish to suggest that the problems are any

less. If anything they are greater, but they remain different, .---

and little purpose is served by dealing vith child pornography as -
part of the larger category of pornography. '
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ve have required wmore in the vay of assusption to drav the
connection betveen these materiels and sexual violence, sexual
aggression, and sex discrimsination. Hevertheless, these
assumptions have significant support on the evidence and in our
ovn logic and experiences, end the causal evidence remains for us
strong enough to support our conclusions. HKone of us hesitate to
recommend prosecution of those materials that are both degrading
and legally obscene. If choices must be wmade, hovever,
prosecution of these materials wmight have to receive slightly
lover priority than sexually violent saterials, but this is not
t; say that vwe viev action against degrading =saterials as

unimportant.

With respect to materials ln the third category ve have
identified, materials that are neither violent nor degresding, the
issues are more difficult. There seems to Dbe no evidence in the
social science data of & causal relationship with sexual
violence, sexual nggres;iun. or sex discrieination. These three
harss do not exhsust the possible hares, hovever, and our
disagreements regarding this category reflect disagreements that
abound in this society at this time. Hany people believe that
making sex into an essentially public act is & hars of =sajor
proportions, a harms that is compounded by its cosmercialization.
To others legitimizing through this saterial either a vide range
of trnditionnlly prohibited sexual practices, or legitisizing sex

vithout love, =arriage, cossitement, or even affection 4is the

primary hara vith vhich people should be concerned. Some people )

have recognized the extent to vhich material of this variety is
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likely to vind up in the hands of children, and thus to frighten
children or to encourage children to wmodel their behavior on vhat
they have seen, and vould take this to be a sufficient cond;tiun
for serious concern. And some people note the isportance tﬁ any
society of some set of shared wmoral values, including vnluon.
relating to sexuality, and look upon the proliferation of the
material even in this category as an attack on something that is
@ precondition for a community. On the other hand, many people
see these concerns as less problenat;c. or matters appropriate
for individual choice and nothing wore, or see in soee of the use
of these materials beneficial effectas which ought also to be

taken into account.

We cannot resolve these disagreements among ourselves or for
society, but the fact of disagreesent remains a fact. Rogardi;ns
of vho is right and vho is vrong about these issues, and wve do
not purport to have clear, definitive, or easy answvers, the

gubstantially lover level of societal consensus about these

satters is an empirical fact.s To some of us, this substantially -
lover level of gocietal consensus, vhen combined with the sbsence
for these materials of scientific evidence shoving a causal
connection with sexual viclence, lexua; aggression, or sex
digcrimination, leaves & category as to - vhich this society is

less certain and as to vhich one array of concerns, present with

- - -

6. Indeed, all of the survey evidence supports the viewv that

there are substantial disparities betveen @eocietal views ...

regarding restrictions on materials depicting sexual violence and
waterials depicting sex alone.
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the tvo previous categories, is al nt. Hore +than this is
necessary to recoumend deregulation or even to support a
recommendation not to prosecute vwhat has 1on§ been taken to be
regulable. And we will not so easily discount the substantial
arguments that can be ®made for regulation by recosmending &
drastic change in vhat has been general practice for most of the
history of this nation. levertheléaa, the factors of lover
societal consensus and absence of causal connection with sexual
violence, aggression, or diacriainsticp are to scee of us germane
to the question of priority. With respect, therefore, to legally
obscene wmaterial within this category it gseems8 entirely
appropriate to sose of us, at Ileaﬂt in termns of long-term
commitment of resources, for prosecutors and lav enforceeent
personnel to treat such =saterial differently from =material
containing sexual violence or degradation of women. Should a
community vish to allocate sufficient resources to obscenity
enforcement that =aterial in this category is prosecuted as
vigorously as that in the previously discussed category, wve find
that an entirely legitimate decision for a comsunity to m=sake.
But if a community does not vish to devote resources to that
extent, or if a community believee that the wmeterial in this
category, even if legally obacene, is not cause for the stringent
gsanctions of the criminal law, then it would seem to some of us
appropriate for that cosmmunity to concentrate ite efforts on

material that is either violent or degreding.

On this issue ve are, es vould be expected given our

differences vwith reapect to the harms associated vith this
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category, deeply divided. Some of us rﬁuld strongly urge that
all legally obscene material be prosecuted with equal vigor, and
wvould not only urge the coemunities of vhich ve are part to take
‘this course, but would condemn those that did not. Others of us
gee the prosecution of material within this category as something
that should quite consciocusly be treated as a lover priority
matter, and still others of us see the questions with respect to
this category as being primarily for the cosmunity to =ake, with
community decisions to prosecute vigorpusly. or not at all, or

somevhere in betveen, as entitled to equal respect.

Although wve are divided on this question, the division is
likely on the current state of the lavw to be more philosophical
than real. Pursuant to Niller, material is obscene only if,
among numerous other factors, it offends the comsunity in which
it is made available. As a result, in those cosmunities in vhich
paterial vithin this category is not considered especially
problematic, the material wvill not be considered legally
obscene. And in those cossunities in which materiel within this
category is condemned, it will offend comsmunity standards and

thus, 4if the other requirements of HNiller are mset, vill be

legally abecene.7 As a result, therefore, the existing legal
approach incorporates wvithin the definition of obscenity the

viewe of a particular cosmunity. The question vwhether to

7. ¥We emphasize that it is the values of the entire comsunity
that are relevant, and ,ve do not suggest here that it is

appropriate for a prosecutor or lav enforcement official to.-..

gubstitute his or her values for that of the comsunity as a
vhole. '
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prosecute material in this category, therefore, assuming that the
decision to prosecute is in effect a cossunity decision, will
turn into the question, under current lav, wvhether the =saterial

is obscene at all.

6.3.5 The Special Prominence of the Printed Word

In oral testimony before us, in wvritten subeissions, and in
nuperous published discussions of the question of pornography,
fears have been expressed about Fhe dangers of excess
censorship. As ve have explained ;n Chapter III, ve are
sensitive to the risks of excess censorship beyond the bounds of
vhat the First Amendment or good sense wshould allow, but we have
found many of these claims to be little wmore ‘than hyperbole,
varning against censorship in the abstract but providing little

in the way of real evidence that the possibility exists.

That the evidence presented has been weak, hovever, does not
mean that ve should ignore the posaibility that in some areas
prosecutions might be attempted of vorks of undoubted wmerit in
the name of'obscanity lav, or that obscenity prosecution might be
threatened as a wvay of exercising impersissible control over
wvorks that are not even close to being legally obascene. We heard
testimony, for example, about a local prosecutor vho, presented
with a citizen cosplaint about a not even plausibly obscene book
in the local library, sought out a vwritten afattnant of a

literary justification for the book instead of telling the

complainant that the book quite simply vas not obscene. And as

ve have investigated similar incidents, and listened to claims
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about excess censorship, it has become apparent to us that the
vast sajority of these concerns have surrounded books consisting
entirely of the printed vord - text only, without photographs or

even dravings.

In thinking about these concerns, ve note that msaterial

conagisting entirely of the printed vord can be legally obscene,

as the Supreme Court held in 1973 in Kaplan v. Qggggg;g;g.a And
ve have seen in the course of our inquiries books that would meet
this standard - books consisting . of nothing other than
descriptions of sexual activity in the most explicit terss,
plainly patently offensive to the vast majority of people, and
plainly devoid of anything that could be uuaaid‘rtd literary,

artistic, political, or scientific value.

Although many such boocks exist, and although they constitute
part of all the categories of s=saterial wve have identified, they
seem to be the least harmful wsaterials vwithin the various
categories. Because they involve no photographs, there need be
no concerns vith those vho are actually used in the process of
production. And the absence of photographs necessarily produces
a message that seems to necessitate for its assimilation more
real thought and less aleost ratlexive reaction than does the
sore typical pornographic item. There resains a difference
betveen reading a2 book and looking &t pictures, even pictures

printed on a page.

8. 413 U.S. 115 (1973).
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All of us would étrongly urge prosecution of legally obacene
saterial containing only text vhen the material is either
targeted at an audience of children or vhen ita content involves
child molestation or any form of sexual activity with children.
Because of the effect of the child pornography laws, photographic
material involving children is becoming less available, and this
material, vhich is likely to encourage acts of child molestation,
occupies a significant portion of textual obscenity. There is
little prosecution of this -aterial.nov, and ve hope that that

gituation will change.

Some of us, hovever, except for wmsaterial plainly describing
sexual ectivity vith minors or targeted to w=inors, would urge
that materials consisting entirely of the printing word sisply
not be prosecuted at all, regardlees of content. There is for
all practical purposes no prosecution of such saterisls nov, =o
such an approach would create little if any change in vhat
actually occurs. But by converting this espirical fact into a
plain statement even the possibility of prosecuting & book will
be eliminated. If this is elimineted even as & possibility,
thoge of us vho take this position believe that the vast majority
of potential abuses can be quelled and the vast majority of fears
alleviated vith vhat wvill be at =ost a negligible reduction in
lav enforcement effectiveness. Host likely there will be no
effect at all on lav enforcement, although those wvho take this
position nevertheless deplore nan} of the books, a substantial
proportion of vhich involve viclence or degradation. But froul_;

this perspective, vhat is lost in the ability to prosecute this

- 167 -



material is wore than compensated for by the symbolic and real
benefits accompanying the statement that the written word has had
and continues to have a epecial place in this and any other

civilization.

Others of us, however, wvhile sharing this special concern for
the written vord, vould not adopt such a rigid rule, and would
retain both in theory and in practice the ability to prosecute
obscene material regardless of the form in vhich the obscenity is
conveyed. Especially in light of the fact that ve have seen many
books that are devoted to sexual violence and sexual degradation,
gome of us fear that giving carte blanche to such saterial,
regardless of current prosecutorial practices, is to send out
exactly the wrong signal. Those of us vho teke this position
share the concern for the writtn vord,,, but believe that that
concern can best be reflected in ways other than providing a
license for material that, although presented in verbal fors,
seema substantially similar to the forms of pictorial obscenity

that concern us.

Although ve are deeply divided ﬁn the question of ﬁ clear rule
prohibiting prosecution (except in cases involving or directed at
children), ve share each others concerns. Those of us vho vould
adopt a clear rule nevertheless regret sose of its consequences,
and deplore such of the textual obscenity vwe have seen. And
those of us vho reject ihe idee of a clear rule understand the

concerns for purely verbal comsunication, and wurge that

prosecution of entirely textual material be undertaken only with
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extraordinary caution.
6.4 Regulation By Zoning

For many people the harms caused by pornography relate in part
to the effects on cosmunities and neighborhoods of the
establisheents in vwhich such =aterials are comeonly sold.
¥hether it be a peep ehow, an ®adult® theetre, or a so-called
"adult bookstore,® there gseess videspread agreement that
virtually all such establishments are largely detrimental to the
neighborhoods in which tha} are located. Some of the negative
consequences arise from the style of the establishments
themrselves, vhich usually have garish lights and =signs
advertising the nature of what is to be found vithin in no
uncertain terms. Other consequences flov fros the clientele, who
are often people that =any citizens would just es soon be
somevhere else. And such establishments are likely to exist in
close proximity to arees in vhich prostitution exists, end in
close proximity to establishments such as bars festuring live
sexually oriented entertainment. As a result, =ost people vould
congider auch. establiahnenia environeentally detrimental, and
there is some evidence indicating a correlation between crise
rates and the particular neighborhoode in vhich such

egtablishments exist.

Although some cossunities have atteepted to deal with

pornography outlets through criminal prosecution, others have

atteuitod zoning regulation more narrovly tailored to alleviattng_h;

the consequences discussed in the previous paragraph. These

- 169 -



regulations generally take two forms. One is a dispersal
regulation, in vhich zoning ordinances prohibit location of such
an establishment within a specified diastance of another such
establishment. The principle behind dispersal ordinances is that
of scattering these establishments throughout a large geographic
area, 80 that no concentration of them can have a ®=sajor
deleterious effect on any one neighborhood. Alternatively, s=some
communities have endeavored to concentrate these establishments,
attempting through zoning to liait them to one or just a few
parts of the coemunity, usually resote <from residential areas,

and frequently remote as vell from certain business districts.

In order for such ordinances to be effective, they wmust be
able to describe the establishments they regulate in teres at
least slightly broader than the Hiller definition of obscenity.
¥Were the Hiller standard to be used, the adainistrative
enforcement mechanism commonly in force vwith respect to zoning
wvould become bogged down in the =ore cusberscee procedures
characteristic of full trials. Host such ordinances, therefore,
regulate establishments that specialize in sexually explicit -
saterial, and usually the ordinance containg @ definition of
sexually explicit @eaterial that is m=more precise but w=more

expansive than g;;;g;.g Although such ordinances include =sore

9. For example, the Detroit ordinance that was before the Supreme
Court in the Young case defined as an "adult establishment® any

establishment concentrating on offering ®=aterisl ewmphasizing
*gpecified sexual activities® or "specified anatomical areas."®

*Specified sexual activities® vwere defined to include, for -

exanple, "Human Genitals in a state of sexual stimulation or
arousal,® "Acte of human masturbation, sexual intercourse or
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than could criminally be prosecuted under Hiller, the Supreae

Court has approved zoning regulation of this veriety, first in

1976 in Young v. American Hini Theatres, Igs-.m and then again

in February 1986 in City of Renton v. Playtime Theatres, Igg.ll

The most significant qualification imposed by the Court is the
requirement that the zoning regulation not have the effect of &

total prohihition.12 The result, therefore, is that 1if

communities wish to restrict the location of such "adult®
establishments, they may do so, but they msay not under the guise

of zoning banish them altogether.

Witnesses wvho have testified before us about zoning approaches
in their localities have by and large not endorsed these
approaches. Host of these vitneases, hovever, have béden lav
enforcement personnel vwho would prefer prohibition to
relocation. The =zoning appro.ch; vhich is not aimed at
prohibition, is not aurprisinglf a poor tool 4if prohibition 1is
the desired result. Horeover, in wost localities these

ordinances contain "grandfather® clauses, eliminating <£from the

sodomy, ® and "Fondling or other erotic touching of husan
genitals, pubic region, buttock or fesale breast.® The
definition of "Specified anatomical areas® vaa similarly broader
than would be permitted by Hiller if the aim vere total
prohibition. To the extent that zoning approaches concentrate on
establisheents specializing in this =material, ve note that such
approachea way have the effect of providing incentives for
attespts to introduce more plainly pornographic msaterial into
more mainstreas outlets.

10. 427 U.S. S0 (1976).
11. 54 U.S.L.V 4160 (February 25, 1986).

12. On this point, see Schad v. HNt. Ephraim, 452 U.S. 61 (1981).
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restrictions those establishments already in place on the date of

enacteent of the ordinance.13 Thus the result has often been to
prevent the problem from groving, but has done little teo diminish

the extent of an existing problen.

It has been suggested that zoning may be the ideal solution to
the problem of pornography, because it allows people wvho wish
access to this saterial to have such access without having its
sale intrude on the lives and sensibilities of the majority of
the population who wish to have nothinq to do with it. This
solution is ideal, hovever, only under the presupposition that
the material is not indeed harmful except insofar as it causes
offense to non-users. With respect to esexually violent saterial
and degrading material, ve have found that the evidence does mot
support such a sodest vievw of the likely consequences, and thus
ve reject an equivalently sodeat remedy for vhat . ve take to be
hnrnfgl material, even vhen its access is restricted to willing
buyers. If indeed the wmaterial in these categories is harmaful,
as ve have found it to be, ve cannot consistent with that finding

urge a rewedy of msoving it to another part of town.

With respect to m®saterials that are neither violent nor
degrading, hovever, both the evidence of harses and the level of
societal consensus are less, and zoning =ight possibly be more

appropriate for establisheents restricting the:r stock to

- - - - - -

13. Although such clauses may be required by state law, ve note -

that nothing in the First Amendment, or in federal constitutional
lav generally, vwould require such an approach.
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materials in this category. As auggest;d above in Section 6.3.4,
the absence of evidence for this material of a causal connection
vith sexual violence, sexusl aggression, or sex discrimination
may suggest lover prosecutorial priority vithin a systes of
enforcement of the criminal laws. But even for localities that
say choose this course, the offensiveness of these materials and
the deleterious effects on the neighborhoodes in which they are
made available may still be seen to justify some restriction. If
this is the case, then zoning =ay be the appropriate way to deal
vith materials of this variety, although many of us are concerned
that in practice such an approach will concentrate such
establishments in or near the most economically disadvantaged
segments of a locality. Some qf us fear that zoning may be a way
for those with political pover to shunt the establishsents they
do not vant in their ovn neighborhoods into the neighborhoods of

those vith less vealth and less political pover.

Restrictions on public display, vhether through the crimsinal
lav or zoning ordinances, are in effect another fora of zoning.
The concept here is that there m=say be sany materials that,
regardless of their alleged harslessness, and regardless of the
fact that they are not legally obscene, ought not to be displayed
in a sanner that offends unvilling vievers. HNoreover, the public
display does not differentiate betveen passersby vho are adults
and those vho are children, and teking into account the
likelihood that children will be exposed to this material et
inappropriate ages justifies restrictions that might see=m hersh

in settings involving only adults. Even those most likely to
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oppose obscenity regulation would, ve suspect, have little
difficulty in principle with restricting sexually explicit
material from billboards. MNone of us has difficulty with this
either, even vhen extended somevhat beyond the legally obscene.
We believe that public display regulations, including but not
limited to the control of advertising saterials displayed on the
exterior of adult establishments, and including but not limited
to the display ordinances requiring shielding of the covers of
" gexually explicit eagazines, are fully justifiable measures in a
society that has long restricted indecent exposure. It
copulating in a public park may be restricted, wve are not
troubled by Tregulations prohibiting Dbillboards depicting

copulation.

We ought finally to mention in this sgection the attempts in a
number of communities to restrict adult establisheents through-
the use of nuisance lavs and related legal resedies. Nuisance
lave, vhen applied to sexually explicit materials, are attempts
to serve wany of the interests that generated the zoning
approach, but here the aim is prohibition rather than
relocation. The desired result in most such legal actions is an
injunction against further operation of the establishment. For
that reason, all effective uses of this approach have thus far
been found unconstitutional. Even vhere an establishsent has
been found guilty of a crieinal obscenity vioclation, the lav as

of this moment does not pereit the finding of obscenity vwith

respect to one magazine, or one film, to justify vhat is in fact

a restriction on other filmse and other magazines not yet
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determined to be legally obscene, and therefore presumptively
protected by the First Arendeent. Total prohibition, therefore,
on the state of the lav right nov, seems much more likely to stem
from aantantial criminal penalties for those involved with such
establishments than from civil remedies directed in some vay

directed against the establishment and not the person.
6.5 The Civil Rights Approach to Pornography

Within the laast several years a sybstantial amount of the
public discussion of pornography has centered around a proposed
anti-pornography ordinance drafted by two scholars, Andrea
Dworkin and Catherine HacKinnon, and proposed in one form or
another in a number of localities, most notably Hinneapolis,
Hinnesota, Los Angeles, California, Canhridge,'Hasﬂachusettn. and
Indianapolis, Indiana. The only community actually to esdopt such
an ordinance vas Indianapolis, vhich on June 11, 1984 drafted an
ordinance providing civil resedies against pornography. The
nfdinnnca defined pornography as:

[(Tlhe graphic sexually explicit subordination of women,
vhether in pictures or in words, that also includes one or more

of the following: (1) Wowen are presented as sexual objects who

enjoy pein or humiliation; or (2) Women are presented as sexual
objects vho experience sexual pleasure in being raped; or (3)
VWomen are presented as sexual objects tied up or cut up or

Butilated or bruigsed or physically hurt, or as dismembered or

truncated or fregeented or severed into body parts; or (4) VWomen

are presented being penetrated by objecte or animals; or (3)
Wozmen are presented in scenarios of degradation, injury,
abasement, torture, shown as filthy or inferior, bleeding,

bruised, or hurt in a context that sakes these conditions sexual;

for]l] (6) Women are presented as ssxual objects for domination,

conquest, violation, exploitation, possession, or use, or through

postures or positions of servility or submission or displeasy.
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The ordinance has subsequently been held unconstitutional by
the United States District Court for the Southern District of

Ilimi,:mrm..“I and that decision has been affirsed by the United

States Court of Appeals for the Seventh Circuit.ls

Recently the
Seventh Circuit’s decision has been affirmed, on the aurité but

vithout opinion, by the Supreme Court of the United States. 16

The basis for the finding of unconstitutionality vas the way in
vhich the definition set <forth above vas substantially more
inclusive than that in Hiller. To the extent that legislation
restricts material beyond the legally obscene, that legislation
sust confront an array of First lnenduent-inspired-bsrriera that
fev if any statutes could meet. This statute couid not sursount
those obstacles, for much the' same reason, according to the
courts, that attempted restrictions on wsembers of the American
Nazi Party and the Ku Klux Klan could not surmount those
obstacles. Once the cosparatively narrov realm of Hiller-tested
legal obscenity is left, virtually no restrictions on
comsunication based on the point of viev expressed, no matter how

vrong or harmful it w=may be, are permitted by the First

Amendment.

That this ordinance with this definition was properly held

14. Armerican Booksellers Ase’n v. Hudnut, 398 F. Supp. 1316
(S.D. Ind. 1%984). :

15. American Bocksellers Ass’n v. Hudnut, 771 F.2d 323 (7th
Cir. -1985).

16. Hudnut v. American Booksellers Ass’n, Inc., 54 U.S.L.V¥.
3560 (February 24, 1986).
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unconstitutional, hovever, should notl deflect attention from
three other features of the ordinance and of the support it
engendered. First, ve are in substantial agreement with the
sotivations behind the ordinance, and with the goals it
represents. The harms at vhich the ordinance is aimed are real
and the need for a remedy for those harms is pressing. That vwe
understand both the harms and the urgent need to remedy these
harzs should be aspparent from the discussion in Chapter V.
Horeover, although vé feel that the aa?er aﬁd b?tter courge is to
proceed vithin existing congtitutional hﬁundariaa. our
recommendations regarding crimsinal prosecution for legally
obscene material containing sexual violence or degradation are
largely consistent vwith vwhat this ordinance attempts to do,
although the approach vwe recommend ciearly vill reach less
saterial. In effect, this ordinance reaches material containing
sexually violent or sexually degrading aatafinl vhen it iﬁ
sexually explicit. The only constitutionally permissible
approach, hovever, is to reach ®msaterial containing sexually
violent or sexually degrading =saterial vhen it is legelly

obscene, and that in effect is vhat we have strongly urged here.

In addition, the erdinance proposed & civil resedy, rather
than & criminal one. VWe have thought about the issue of a civil
remedy, because the question vhether there should be a civil or a
criminal remedy is analytically distinct froe thé question of

vhat wmaterial will be reached by that remedy. A civil remedy

could be combined with all or part of the category of saterial

reached by Miller, and ve have thought about the possibility of




civil rather than crieinal eanctions ‘vith respect to
Hiller-tested ohscenity.' Although we recognize that details
vould resain to be worked out, in large part relating to vho
vould have the ability to bring an action against vhom, vwe
endorse the concept of a civil remedy so long as it takes place
vithin existing constitutional limsitations. Although we do
- endorgse the concept of a civil remedy, and although we do
recognize that wmsuch of the wmaterial ve have seen directly
implicates in 8 harmful vay the civil_rights of wvomen, we do not
ignore the deterrent effect on publishers of being forced to
defend‘n vide range of esuits that might raise claims that ere
totally wvithout merit, but wvhich would still require at least a
preliminary defense. Although vwe recognize that occasionally
prosecutors sight be overzealous, vwe the no doubt that the
average prosecutor is substantially lesa likely to be overzealous
than the most zealous potential plaintiff. Ve have heard from a
vide range of people in the course of our work, end esome have
employed definitions of pornography or have expressed vievs about
vhat ought to be restricted that are far beyond vhat any of us
vould conceivably tnlerafa. ¥e are unvilling to have each of
these pecple as potential plaintiff. Ve are not willing to put a
publisher to a2 defense in every case in vhich so=ecne thinks that
material is obscene or pornngraphic. If a procedure could be
devised that piovided for some prelisinary detersination by a
judge or magistrate that the suit vas plausible before the

coeplaint vas alloved to be filed, our fears would evaporate, and

vith such a procedure ve believe that civil remedies available to
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a vide range of people ought seriously to be contemplated. And
in any event, civil remedies that restricted the right of action
to, for example, people vho vere compelled to perform in obscene
paterial or people who vere compelled to view obscene ®material
would not have the problems associated with a potentially
enormous class of plaintiffs, and ought to be considered even

more seriously.

Finally, the ordinance and thé support for it properly focused
atténtion on the people vwho are <frequently coerced into
performing in sexually explicit files, or into posing for
xaxuallj explicit pictures. And even vhere coercion in the
conteaporar; legal sense is sbsent, the conditions of employsent
unquestionably deserve close attention. Ve agree vith these
concerns for the perticipants, and we agree that legal concern
for participants need not be limited to the-questian of child
pornoyraphy.- Ve believe that civil and other remedies ought to
be available to those vho have been in some wvay injured in the
process of producing these saterials/ But ve are confident that
the resedies of restricting the material itself, at least beyond
the category of the 1egali; obacene, permsissible in the case of
child pornography, reeain constitutionally isperaissible with
respect to adults. ¥e believe, therefore. that the appropriate
reredy in the case of adults 1n;that vhich is directed at the
conduct itself, and ve include as an appendix to this report a
special report directed exclusively to harms to performers, and

poasible remedies for those hares.
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6.6 Obgcenity and the Electronic Hedia

Where legally obscene m=material is transmitted by radio,
television, telephone, or cable, the same legal sanctions are and
should be available as are available for any other fors of
distribution or exhibition. Although federal lav has long
prohibited the transsission of legally obscene waterials by
radio, television, and telephone, the advent of cable television
left a gap in the law. That gap has nﬁw been filled, and the
Cable Communications Policy Act of 1984 novw provides crisinal
penalties for anyone transmitting over any cable esystem ‘aeny
matter vwhich is obscene or othervise unprotected by the
Constitution.® A number of states have or are on the verge of
adopting similar changes in their obscenity lavs to include cable
transmission, and vwe support those legislative oftoria to ensure
that the lav keeps up with technological changes. To the extent
that obacene material material eppears on cable television, we
urge prosecution to the same extent and with the same vigor as we
do vith respect to any other fors of distribution of obscene
material. We note that this has not slways been the case, and we
urge. that enforcement efforts directed to legally obscene
material, in vhatever regulatory form those enforcement efforts
eight take, be as aggressive with respect to cable trensmission
of the legally obscene as with other forms of distribution of the

legally obscene.

Under existing lav, hovever, the Federal Communications

Commission has the pover to impose sose sanctions against certain
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broadcasting of sexually explicit language or pictures over radid

and television even vhere the material is not legally obscene.

In FCC v. Pacifica Egge§§£199-17 the Supre=e Court upheld the
congtitutionality of this form of regulation, in the context of
sanctions against a radio station for a daytime broadcast of
George Carlin’s "Seven Dirty VWords® monologue, wvhich is in fact
about the FCC regulations, and vhich uses repeatedly the vords

the FCC prohibits.

As ve have explained in Chapter IV .and in the appendix, there
is a great deal available on cable television today that is
sexually explicit but which is not legally obscene. Some of this
saterial contains sexual violence, some of it is degrading as ve
have used that term here, and some of it is, although rather
explicit, neither violent nor degrading. In almost all of these
cases the films showvn have sisulated rather than actual sexual

activity, =ost have a rather sustained story line, and sany are

maingtream and highly acclaised Hollyvood productions.

With respect to these msterials that are not legally obscene,
they eare beyond the reach of the lav as it stands today.
Nevertheless, ve have been urged to recoemend changes in the lavw
80 that material vhich is "indecent® as well as legally obscene
might be kept from cable television .to the same (or greater)
extent as it has been kept from broadcast non-subscriber radiec

and television. ¥e have not adopted these suggestions, however,

17. 438 U.S. 726 (1978).
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although it is an issue on vhich ve are deeply divided. Sosme of
us believe that enforcement of obscenity lave with respect to
such saterial, vhen combined with vigorous enforcement of the
"lockbox” requirements so that children say be prevented by their
parents from seeing such material, are all that is appropriste at
this time. Some of us are persuaded by the fact that the
suggestions sade to us are all, on the existing state of the lav,
unconstitutional, with all of the courta that have confronted the
issue deciding that cable cannot be =optrnlled by the standards

18

applicable to broadcast non-subscriber television. Some of us

are skeptical about Pacifica iteelf, and do not wish to extend to
nev areas a principle that ve find dubious even vith respect to
broadcast media. In light of 4the existence of, for examsple,
serious and non-pictorial sexual advice prograes as vell as
serious m=sainsteam wmotion pictures containing wmore explicit
gexuality than would be available on broadcast television,
extension of the limitations of broadcast television to cable
seems highly likely to restrict that which sisply ought not to be
restricted. Some of us question the current state of the law,
but would urge change in the durection of peraitting restriction
of pure violence rather than indecency. Some of us are also
uncomfortable once again about taking on any doubtful casuses and

courses of constitutional adjudication vhen existing lav seems

sufficient for the =more extrese cases. And sose . I us reject all

18. Cruz w. Ferre, 7355 F.2d 1415 (11th Cir. 19835); Community

Television of Utah v. Roy City, S535 F. Supp. 1164 (D. Utah

1982); HBO v. Wilkinson, 331 F. Supp. 987 (D. Utah 1982). The
Supreme Court has yet to be faced with the question.
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of the above, and feel that cable television, even with
lockboxes, is 80 similar to broadcast television that regulation
of more than the legally obscene should be permitted with respect
to cable just as it is vhen the airvaves rather than vires are
the medium of transeission. Some of us who hold this viev would
prefer somevhat broader definitions of what can permissibly be
regulated in many areas. And otheras of us who take this position
are comfortable vith the existing definition of obscenity, but
feel that television is a ®sedium wvith a special pover and a

special intrusiveness in contempory society.

These are difficult questions, going not only to the roots of
First Amendsment doctrine and theory, but also to the nature of
television in American life. ~ As with ath.r fundamental issues,
ve are unable to agree here, and as a result there is no
congensus among us that would justify urging that _rcgulation‘ of

cable encompass wmore than the legally obscene.

Hany of the sase considerations apply to the regulation of
those telephone services, commonly referred to as Dial-a-Porn,
that provide sexually explicit messages. As ve discuss at length
in the appendix, there is no doubt that the number and variety of
these services is increasing, and that they have generated
substantial citizen concern. Some of the concerns relate to the
vay in which these services sre advertised, and some relate to
the messages themselves regardless of who uses the service. HNost

of the concerns, hovever, relate to the frequent use of these

services by minors, a concern that seems accentuated by the
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extent to vhich many of the services seem designed to cater to
"the particular sexual perceptions of teenagers rather than
adults. Ve have heard a number of these messages, and we have

little doubt that the bulk of them could be considered to be

legally obscene under existing 1-:.19 Although they use words
rather than pictures, even those of us vho wvould refuse to apply
obscenity lav to materials containing only the printed word would
not apply that principle to these materials. Apart froa the fact
that many seem ieplicitly if not explicitly directed at =minors,
the nature of the spoken voice, especially in this context;
containa enough of the characteristics of the visual image that
ve have no difficulty in saying that such material should be
dealt vith consistent with our -recommenadations concerning films,

tapes, and pictorial magazines.

Although once again we have been urged to recomsend nev lavs
that are substantially w®=sore encospassing than the existing
definition of the legally obscene, ve find such approaches both
unnecessary and undesirable. fhe vast bulk of this wsaterial-
seems to us vell within the Hiller definition, and thus could be
prosecuted in accordance vith the concerns and the priorities vwe
have urged here. In light of that, ve see fev advantages and
substantial risks in going further. But ve also urge that there

be lavs alloving the prosecution of such legally obscene

19. We believe this to be the case even vhen the messages are
directed at and available only to adults. To the extent that

they are directed at and available to minors, the application of

the test for obscenity may properly take that into account.
Ginsberg v. Newv York, 390 U.S. 629 (1968).
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material, and ve urge as well that such lasvs be enforced. There
seems nov to be little enforcement, and in light of the frequency
vith this wmaterial is used by minors, we depleore the failure to
have and to enforce obscenity laws with respect to material of

this type.

6.7 Enforcing Both Sides of the Law

Both in Chapter III and in this Chapter we have emphasized our
belief that conascientious enforcement of existing obscenity lavs
and the dictates of the First Amendment are not inconsistent.
But our confidence in this conclusion wvill be increased if all of
those vith lav enforcement respongihilitiea wvould recognize their
responsibilities to enforce thp existing principles of the First
Amendeent as conscientiously and as vigéroualy as they enforce
the obscenity lavs. The Constitution is a lav too, and ve expect
that anyone vho has taken an oath to uphold the lav will

recognize that they wust uphold the First Asendment as well. -

¥We make these general observetions because ve acknovledge that
many citizens, sincerely and for very good reasons, vwould want
the lav to do w®ore than it is novw constitutionally able t§ do,
and smore than ve feel it ought constitutionally be able to do.
Hany of these citizens vill find sn cutlet for their views in the
fully legitieate and appropriate private actions that ve discuss
in Chapter VIII. But many others will make requests or desands

on lav enforcement personnel, sometimes out of ignorance about

the constitutional constraints but often out of an understandable

frustration that the Constitution, in the nase of long run
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values, often prevents us from doing vhat seems quite justifiable

in the short run.

¥hen faced with such requests or demands, ve hope that law
enforcement personnel will recognize their responsibilities to
interpose their legal responsibilities at that tise. They =ust
refuse to take any action that would in any way be governmentally
threatening to those vho are exercising their constituitional
rights, and they wmust be wvwilling to explain to their angry
congtituents vhy they have and must &o go0. Ve recognize that
this may not alvays be anﬁy in a vorld in vhich the citizens
properly expect their elected and sppointed officialse to be
responsive to the desires of the citizenry. But we should point
out as vell that moat of our'recn-lendations about increased or
at least maintained lav enforcesent presupp#se this attitude, and
presuppose an environment in which the limitations of the First
Amendment are enforced by all public officials at the point st
vhich they first matter. To assume that enforcement of the
obacenity lave is for lav enforcement personnel vhile enforcement
of the Constitution is for the courts is to wmisunderstand the
nature of the systes. It may also, ultimately, be to threaten
the constitutional underpinnings of what ve have urged in this
Report. In the long run, the enforcesent of the obscenity lavs
depends on the willingness of those vho do the enforcing to
respect the appropriate constitutional limitations. If that

respect does not take place in practice and at the first

inétance, neither courts nor coemissions such as this one will be _

able to be as confident of the current accomodation betveen
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conflicting goals as we nov are.
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CHAPTER VII
CHILD PORNOGRAPHY
7.1 The Special Horror of Child Pornography

Whet is commonly referred to as “child pornography® 4is not so
esuch a fors of pornography as it is 8 form of sexual exploitation
of children. The distinguishing characteristic of child
pornography, @s generally understood, is that actual children are
photographed vhile engaged in some fors of sexual activity,
either with adults or with other children. To understand the
very idea of child pornography requires understanding the wvay in
vhich real children, vhether actually identified or not, are
photographed, and understanding the way in which the use of real
children in photographs crestes a special hars largely
independent of the kinds of concerns often expressed vith respect

to sexually explicit materisls involving only adults.

Thus, the necessary focus of an inquiry into child pornography

sust be on the process by vwhich children, fros as young as one

veek up to the age of -ajority,l are induced to engage in esxual
activity of one sort or another, end the process by vwhich

children are ﬁiﬁtoquphad vhile engaging in that activity. The

1. A significant samount of sexually explicit sateriesl includes
children over the applicable sge of majority who look somevhat
younger. Because people vho are actually sinors are not used in
this type of publication, it would not qualify as child
pornography, although it =ight still be legally obscene. In

general, this variety of materisl does not cater to the -

pedophile, but instead to those vwho prefer material with
young-looking models.
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inevitably permanent record of that sexual activity crested by a
photograph ia raether plainly =a hare to the children
photographed. But even if the photograph vere never sgain seen,
the very activity involved in creating the photograph is itsslf
an act of sexual exploitation of children, and thus the issues
related to the sexual abuse of children and those related to
child pornography esre inextricably linked. Child pornegraphy
necessarily includes the sexual abuse of a real child, and there
can be no understanding of the specisl problea of child
pornography until there is understlnding of the special vay in

vhich child pornography is child abuse.

7.2 Child Pornography as Cottage Industry

In addition to understanding the vway in which child
pornography is defined by its use of real children engeged in
real sexual activity, it dis isportant to understand the way in
vhich the "industry® of child pornography .13 largely distinct
fros any aspect of the industry of producing and saking available

sexually explicit materials involving only adults,

A eignificent aspect of the trade in child pornography, eand
the vay in vhich it is uniqu;, is that a great deal of this trade
involves photographs taken by child abusers themselves, and then
either kept or inforsally distributed to other child abusers. As
ve discuss in wsore detail in an sppendix, some of these child
abusers are situstional, abusing children on occesion but not
restricting their sexual preferences to children. COthers we

preferential, not only preferring children as a eeans for
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achieving sexual satisfaction, but seeking out children in order
to satisfy this desire. We have heard substantial evidence that
both situationsl and preferential child =olesters frequently take
photographs of children in some sexual context. Usuelly with
non-professional equipeent, but sosestiees in & wsuch m®ore
sophisticated wmanner, child sbusers will frequently take
photographs of children in sexual poses or engaged in sexual
activity, without having any desire to m®make coseercial use of
these photographs. At tises the child abuser vwill wmerely keep
the photograph as a se=ento, or as a vay of recreating for
himself the past experience. Freqpently, hovever, the photograph
vill be given to another child abuser, and there is substantial

evidence that a grest desl of "trading® of pictures takes place

in this -auntr.z The desire to have collections of a large
numsber of photographs of children seems to be & cosson, although
not universal, charecteristic of =many pedophiles. Sose of this
exchange of photogrephs takes place in person, a great deal takes
. place through the mails, and recently a significant amount of the
exchange has taken place by the use of cosputer netvorks through
vhich users of child pornography let each other know about

saterials they desire or have available.

2. There is also evidence that commercielly produced pictures of
children in erotic settings, or in non-erotic settings that are
perceived by scee adults as erotic, are collected and used by
pedophiles. There is little that can be done about the extent to
vhich, for exasple, advertisesents for undervear might be used

for vestly different purposes than those intended by the -

photographer or publisher, but ve feel it nevertheless isportant
to identify the practice.



In addition to the primarily non-comeercial trade in child
pornography, there appears to be @ coemercial network for child
pornography, consisting to & significant extent of foreign
magezines that receive the very kinds of pictures described in
the previous paregraph, and then sell in sagazine foras
collections of these non-coemercially produced photographs.
These wmagezines will frequently contain advertisesents for

privete exchange of pictures in addition to publishing pictures

thalnelvea.a Although the publication of the magazines, alsost
exclusively abroad, is itself a coeeercial enterprise, it does
not appear a® if eost of the contributors contribute for the
purpose of cossercial gain. And although the publication of
these magezines is largely foreign, there is substantisl evidence
that the predominant portion of the recipients of and

contributors to these magazines are Aserican.

Prior to the late 19708, vhen avareness and concern about
child pornography escalated drasatically, cosmsercially produced
and distributed child pornography vas sore prevalent than it is
nov. It was in the late 19708 that this avareness and concern
atarted to be reflected in major lav enforcesent initiatives,
state and federal, - against child pornography. Vhen the Suprese
Court in 1982 approved of child pornography lavs vhose coverage
vas not restricted to the legally obscene, thess enforcesent

efforts sccelerated, and the wsume total of these enforcesent

3. Some of this private exchange is quite inforsal, but there is

evidence that wmore forsal and elaborate underground networks for
the exchange of these pictures exist.
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efforts has been to curtail substantially the domestic comemercial
production of child pornography. This is not to say that it does
not exist. There is a domestic comsercial child pornogrephy
industry, but it is quite clandestine, and not neerly as large as
the non-cosmsercial use of and trade in non-commercially produced

sexually explicit pictures of children.

Although there nov appears to be coeparatively little domestic
commercial production of child pornography, there resains a
significant foreign commercial indhltry. and wuch of this
materiel is available in the United States. Some of this
material is in magazine fors, soee are photographic =otion
picture films, but increasingly, a8 with such of the adult
saterial, videotapes are ﬂoaiéatiag the market. HNone of this
Baterial is available openly, hovever. Ve received some
testimony that cosmercially produced child pornography vas
I?l?llblﬂ ‘under the counter® in somse esteblishsents selling
adult sexually explicit material. A nusber of experienced police
officers testified to having no actual knovledge that material is
available in this vay, but others indicated that they had either
heerd of its aveilability or had theegelves seen itse Ia\rau.nbu.ity
in rare circuestances. V¥e have also heard evidence about wore
surreptitious netvorks for the distribution of this materiesl, end
ve have heard some evidence about the way that this saterial is
sold through the sails. Ve have little doubt that there is some
distribution in the United States of comsercielly produced
material, although the extresely clandestine nature of the

. distribution netvorks sakes it difficult to assess the size of
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this trade.

Although we note, therefore, that there is some commercially
produced material, efforts to deel vwith the problem of child
pornography will fail if they overestisate the extent of the
coemercial s8ide of the practice, and underestisate the
non-commercial side. The greatest bulk of child pornography is
produced by child abusers theaselves in largely Ccottage
industry® fashion, and thus child pornography sust be considered
as substantially inseparable from the problem of sexual abuse of
children. That does not make the problem of child pornography
unisportant. On the contrary, to the extent that it is an aid to
and a part of a problem that is unfortunately prevalent aend
plainly outrageous, child pornography, in both its crestion and
its distribution, 18 of unquestioned meriocusness. But it is
different, in virtually every aspect of ite definition, creation,
distribution, and use. Serious consideration of the issue of

child pornography must begin with this fact.

7.3 Child Pornography, the Lsw, and the First Amendsent

Because the probles of child pornography is so inherently
different frnl‘ thg problees relating to the distribution of
legally ocbscene material, it should be no surprise to discover
that tools designed to desl with the latter sre largely
ineffective in dealing with the foreer. The problems to vwhich
child pornography regulation is sddressed are numerous, but four

atand out most prosinently.
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The first problem is that of the permanent record of the
sexual practices in vhich children say be induced to engage. To
the extent that pictures exist of this inherently nonconsensual
act, those pictures follov the child up to and through adulthood,
and the consequent esbarrasssent and hueiliation are hares caused
by the pictures themselves, independent of the harss attendant to

the circumstances in vhich the photographs vwere originally

unde.‘

Second, there 4is substantial evidence that photographs of’
children engaged in sexual activity are used as tools for further
molestation of other children. cﬁildrnn are shovn pictures of
other children engaged in sexual activity, with the aim of
persuading especially a quite young child that if it 4s in =

picture, and if other children are doing it, then it sust be all

right for this child to do it.> As vwith the probles of the

4. Ve refer in this regerd to our specific recommendation
regarding possession of child pornography. Ve do not Delieve
that a photograph of 2 child coerced into sexual activity should
be part of soseone else’s "collection,® even if that collection
resains in the home.

S. We note that there seems to be significant use of edult
sexually expliéit wmaterial for the sa=e purpose. Child msolesters
vill frequently shov sexuelly explicit pictures of adults to
children for the purpose of convincihg & child that certain
practices are perfectly acceptable because adults engage in them
vith sose frequency. Ve are greatly disturbbed by this prectice,
although ve do not take the phenosenon as sufficient to justify
restrictions ve wvould not othervise endorse. Hany of the
saterials used for this purpose are not even close to being
legally obscene, and, in the vorde of Justice Felix Frankfurter,
ve do not vant to "burn the house to roast the pig.® Butler v.

Hichigan, 353 U.S. 380, 383 (19357). |Hevertheless, ve have no-..

doubt that the practice exists, and ve have no doubt that it is
dangerous insofar as it helps break dowvn the resistance of
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permanent record, ve see here a danger that is the direct
consequence of the photographs themselves, a danger that is
distinct from the harms related to the original meking of the

picture.

Third, photographs of children engaged in sexual practices
vith adults often constitute an isportant fors of evidence
egainst those adults in prosecutions for child =olestation.
Given the inherent difficulties of using children as witnesses,
making it poesible for the photographs to be evidence of the
offense, or saking the photographs the offense itself, provides
an additional veapon in the arsenal ageinst sexual asbuse of

children.

Finally, an argusent related to the list is the unquestioned
special hera to the children involved in both the cosmercial and
the noncomserciel distribution of child pornegraphy. Although
harms to perforsers involved would not othervise be taken to be &
sufficient condition for restriction of the photographs rather
than the underlying conduct, the situation with children is of a
different order of magnitude. The hars is virtually unanimously
considered to be extraordinarily serious, and the posaibility of
consent is sosething that the law ’hln long considered, and
properly so, to bes an impossibility. As 2 result, forss of

deterrence of the underlying conduct that sight not otherviss be

children to sexual advances by adults. At the very least, ve
etrongly urge that children be varned about the prectice in the
course of vhatever varnings about sexual advances by adults are
being esployed.
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considered advisable ®say be considered ®so with respect to
photographs of children. If the sale or distribution of such
pictures is stringently sanctioned, and if those senctions are
equally stringently enforced, the s=sarket may decrease, and this

may in turn decrease the incentive to produce those pictures.

As part of the previous justificestion, it ought to be obvious
that virtually all child pornography is produced surreptitiously,
and thus, even with vigorous enforcement efforts, enforceasent
will be difficult. Enforcesent efforts against the more
accessible product of tho.prococl rather than or in eddition to
the less sccessible process itself may enable the reeslities of

enforcesent to track the sagnitude of the problnl.s

For all of these, as vwell as other, ressons, & number of
states, including Nev York, enacted around 1980 lavs directed at
child pornography® itself. These lave defined child pornography
not in terss of the legally obscene, but rather in terss of any
portrayal of sexual conduct by a child, or in terss that vere
somevhat ai-;lnr to this. Under these statutes, the sale or
distribution of any photographic depiction of a real child
engaged in sexual ectivity vas sade unlavful, regardless of

vhether the photegraph, or sagazine, or £ilm was or could be

6. As wmuch as ve urge the =most vigorous enforcesent of child
pornography laws vwith respect both to comsmsercisl and
noncosmsercial production, possession, and distribution, ve
recognize that the probles of child zbuse is larger than the
problem of child pornography. ¥e urge vigorous enforceaent of

child pornography lave as an isportant way of {ighting child

abuse, but if 4t is treated as the only veapon, or the msjor
veapon, & great deal that needs doing will resain undone.



deteroined to be legally obscene pursuant to Hiller v.

California.

Because these nev child pornography otatutec oencooposoed
ocaterial not legally obocene purcuont to Hiller, ond thercfore
encoopassed naterial presuoptively protected by the Firot

Avendoent, o constitutionol challenge cnoucd. But in Hev York

v, Eg;gg;.a the Suprene Court unonioouoly rojectod the
constitutional chollenges for reosong oubutnntinllf ginilar to
those digcussed juot above. The Court noted the undoniobly
"coopelling® and ®curpacoing” interectoc involvod in protecting
childron ogoinot thio vorioty of exploitotion, ond oloo reocted
its concluocion on the foct thot °I[tlho value of poroitting live
perforoances and photogrophic reprnductiﬁnu éi childron congoged
in levd gexuol conduct ic cxcocedingly codoot, if not dg pipioug.
Ye congider 4t wunlikcly thot wvioual dopictiono of childron
perforoing sexual octo or levdly exhibiting their genitoloc vould
often constitute an ioportont and neceocoory port of o literary
perfornance or ocientific or educotionol vork.® Given thio
pinugcule spount of Firot Aocndoont protection, thorcfore, the
Court deteroincd thot 5Iu]hen o definablc elooo of natoriol, ouch
eoc that coveored ([by tho Hov York ototutel, booro co hecovily ond
pervasively on tho velfore of children ongogod in ito production,

ve think the boloncc of coopeting intercoto io clanly gtruck ond

- -

7. 413 U.S. 13 (1973). Hillor ioc discussed extencively obove in
Chopter 1IV. .

8. 438 U.S5. 747 (1%982).
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that it is pereissible to consider these materials as without the

protection of the First Asendeent.®

A8 8 result of Ferber, virtually every state, as vell as the
United States, now prohibits by its criminal lav the productien,
promotion, sale, exhibition, or distribution of photographs of
children engaged in any sexual activity regardless of vhether the
material is legally obscene under the HNiller stendards. After

us hag any quarrel vith the conltitutiunllity of these statutes.

7.4 Enforcement of the Child Pornography Lavs

In Chapter VI ve discussed the enforcesent of state and
federal obscenity lavs, end described vhat ve see as a rather
consistent pattern of underenforcesent of these lavs. Ve do not
reach the sase conclusion vith respect to the child pornography
lave. It 4s plein to us that every unenforced vioclation of the
child pornography lavs ie en underenforcement that ought to be
resedied. Ve believe that many cases resain uninvestigated, and
ve believe that state and federel prosecution of child
pornography, cosmercial and noncomsercial, needs to be even more
vigorous. Nevertheless, it remains the case that the child
pornography lave seem nov to be the subject of a substantieal
amount enforceeent efforts on both the state and locesl levels.
The federal statistics ere illustretive. Fros January 1, 1978 to
February 27, 1986, 100 individuals vere indicted in the <federal
systes for violation of the federal obscenity lavs, and of those

indicted 71 vere convicted. During that same time period, 235
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individuals were indicted in the federal system for violation of
federal child pornography lavs, and of those 215 were convicted.
Although these statistics themselves are highly suggestive of a
substantial disparity, wve believe that, if anything, the
statistics understate the disparity. For one thing it is highly
Iikely that in absoclute terms there are sore violations of the
federal obscenity lavs than there ere violations of the child
pornography lavs. In addition, it was not until finsl adoption
of the Child Protection Act of 1984 on Hay 21, 1984 that federal
lav, folloving Ferber, <finally elisinated the requirement of
“obscenity, " and of the 255 indicteents in fact 183 vere secured

in the period from Hay 21, 1984 through February 27, 1986.

This comparatively nggruniive approech to enforcesent of the
federal child pornography laws has been wmatched by equally
vigorous efforts in the vast majority of states. Although vwe
urge even more aggreseive enforcesent of the child pornography
lave at both state and federal levels, ve see leas systesatic
underinvestigation, underprosecution, and undersentencing than

seens to exist vith respect to enforcesent of the obscenity

laus.? Child pornography seems to be a matter that judges,

9. There are, hovever, impedicents to investigation and
prosecution that are specislly related to any prosecution
involving ssxual sbuse of children. One is the difficulty of
using children as prosscution vitnesses, & difficulty wve address
in our specific recossendations. Another is the fact that on
occasion parents have theeselves been involved in the illegal
activity. And there seemss still to be some reluctance to ispose
stiff sentences upon people wvho loock and act othervise °“porsal.”®

To that extent a significant problem in dealing vith sexual-..

abusers of children is the mistaken and dangerous assumption that
all or most of those people are self-evidently °veird.®
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prosecutors, and lav enforcesent personnel have, vwith few
exceptions, taken seriously. ¥e =are glad that they do, and we

urge thee to take it even more seriously.

In terms of taking these matters even more seriously, we note
again the inseparable relationship betveen child pornography end
child abuse. To take child pornography =ore seriously is to tske
sexual abuse of children more seriously, end vice versa. It is
apparent that as of the date of this Report the sexual abuse of
children is being teaken 1ncral¢1ngli seriously in this country,
and ve applaud that increased concern for a problem that has long
been both largely unspoken and largely avoided. That eituation
is changing rapidly, and the increased attention to child
pornography is part of the increased attention being given to all
fores of sexual abuse of children, vhether photographs are part
of the act or not. ¥e do not hesitate to support further
efforts, in public educetion, in the education of children, and
in lav enforcement, to continue to attespt to diminish the sexual

abuse of children, regardless of the form it takes.

None of us doubt that child pornography is extraordinarily
haraful both to the children involved and to society, that
deeling with child pornography in all of its forss ought to be
treated as a governsental priority of the grestest urgency, and
that an aggressive lav enforcesent effort is an essential part of
this urgent governmental priority. Our unanimity of vigor about
child pornography does not surprise us, and ve expect that it

vill not surprise others. We hope that society will respond ..



‘accordingly.




CHAPTER VIII
THE ROLE OF PRIVATE ACTION

8.1 The Right to Condesn and the Right to Speak

We are a governeent coesigsion, and thus most of vhat ve have
to say is addressed to government. Yet it is simply mistaken to
assume that citizen concerns need be exclusively or even lergely
channeled into governmental action. Ve d{eel it appropriate,
therefore, to spend sose time in thlt.roport addreesing the issue
of hov citizens might appropriately end lawfully put into

practice their own concerns.

At the outset, it should.be clear that citizens have every
right to condesn & vide veriety of material that is protected,
and properly so, by the First Asendsent. That governsental
ection against e certain variety of cossunication is unvise and
unconstitutional does not =mesan that the cossunication 1is
valuable, and does not mean that society is better off for having
it. Earlier in this Report ve used the examples of the Hazis and
the Ku Klux Klan to illustrate this point, and we could add =many
sore examples to this list. That the Cossunist Party is a laviul
organization does not prevent most Americans from finding its
tenets sbhorrent, and the gese holds true for e vide variety of
sexually oriented =aterial. Huch of that saterial is, as ve have
explained, protected by the First Amsendsent, but it does not
follov that the saterisl is harmless, or that its proliferation

1a‘§ood for society.



The act of condemnation, of course, is itself central to vhat
the Firat Amendment is all about. Just as speaking out against
government has long been part of vhat citizens are both entitled
and indeed encourasged to do, 8o too is speaking out on matters of
concern not directly related to the functioning of governsent.
Expressing a point of viev about sexually explicit materials in
general, or ebout particular sexually explicit w=materiels, is
plainly the very kind of ectivity that First Aeendsent properly
protects. To the extent that citizens have concerns about the
kinds of nexu.llf explicit material that sre available in
contesporary Aserica, they should not only recognize that the
Firat Asendsent protects and encourages their right to express
these concerns loudly and often, but should as well appreciste
gpagp A A & A A keep quiet i to
approve. Horeover, cossunities are =ade by vhat peocple say and
do, by vhat people approve and vhat people dispprove, and by vhat
pecple tolerate and vhat people reject. For cosmunities, and for
the gsense of coesunity, cossunity aeacceptance and cossunity

condemsnation are central to vhat a cosmunity is.

Although ve are concerned here priparily with protest or
related saction aga}nat zaterials that citizens <£ind harmful,
ismorsl, or objectionasble, ve do not wish to discount the value
of protest directed at governsent vhen citizens vish governeent
to do sosething it is not currently doing. Protest and related
activities are entirely appropriste if citizens are dissstisfied
with the vork of their lav enforcesent officials, their

prosecutors, their adsinistratore and executives, their



legislators and their judges. It is certainly appropriate fﬁr
citizens to protest the work of this Co=sasission. Ve encourage
citizens to be actively involved in vwhat their government is
doing, and if they feel that the government is not doing enough,
or is doing too much, vith respect to prosecution of prosecutasble
saterials, then they should make their vishes known to those who

have the pover to meke changes.

8.2 The Hethods of Protest

It should be apparent fros the foregoing that citizens need
not feel heeitant in condemning that vhich they feel is worthy of
condemnation. Horﬁovor, they need <feel no hesitation in taking
adventage of the rights they have under the First Amendsent to
protest in more visible or orgeanized fore. They w=ay, of courses,
form or join organizations designed expressly for the purposes of
articulating a particular point of viewv. They =say protest or
picket or march or desonstrate in places 'ﬁtro they are likely to
attract attention, and vhere they will have the opportunity to
persuade others of their viewvs. The right of citizens to prottsi
ie of course coextensive vith the right of publishers to publish,
end ve do not suggest that citizens not exercise their First
Asendment rights as vigorously and as frequently ss do those who
publish their vieve in print, on filas or tepe, or over the

girvaves.

0f some special relevence in this context is the practice of
protesting near the premises of esteblishsents offering saterisal

that some citizens may find dengerous or offensive or ismoral.



Ve recognize that such fores of protest may at times discourage
patrons vwho vwould othervise enter such estesblishsents fros
proceeding, but that, ve believe, 1is part of the vay in vhich
free speech operates in the United States. In the context of a
labor dispute, picket lines frequently have this very kind of
discouraging effect, and the Suprese Court, even outside of the
labor context, has recognized the free speech rights of those
people vho would protest on public streets or sidevalks but in

close proxieity to business establisheents vhose business

practices they find ohjectinnlbll.l For citizenas to protest in
the vicinity of a pornography outlet is fully within the free
speech traditions of this country, and so too is protest in the
vicinity of an establisheent only some of vhose wares the
protesters vwould find objectionable. If people feel that
businesses, vhether a local store or a sultinational corporation,
are behaving imporperly, it is their right and their obligation

to make those vievs known.

Somevhet related to on-site or neer-site protesting, in terss
of coercive force, 1is th; boycott, in which a group of citizens
say refuse to patronize an establishment offering certain kinds
of sagazines, or tapes, or other =saterial, end may also urge
others to take similar action. At times the boycott say take the

fors of action agesinst an advertiser, vhere people may express

1. In fect, in Organization for a Better Austin v. Keefe, 402
U.S. 415 (1971), the Court prohibited an injunction directed

againat people vho vere passing out leaflets in the neighborhood---

of the residence of a person vhose business practicee they found
objectionable.
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their vievs abouf corporate responsibility by refusing to buy:
certain products a8 long @&s the producer of those products
advertises in certain sagazines, or on certain television shovs.
Boycotts attespt to take advantage in orgenized fashion of thoi
needs for business establishments to have customers. They lrti
thus attespts to mobilize consuser pover tovards controlling the

products and servicees made available in the market.

In a number of purely business contexts, an organized boycott
vould violate the antitrust lavs, vhose aim, in part, is to
encourage competition py discouraging sose forss of organized
economic pressure. But consueer boycotts for socisl and
political aims have been detersined by the Suprese Court to be

protected by the First lland-nt.z and thus ve do not hesitate

to note that & consumer boycott, premised on the viewv that
corporations can often do as wmuch, for good or for evil, as
governsent, is well vithin the First Asendsent-protected methods
of protesting business ectivities that citizens wmsay find

objectionable.

8.3 The Risks of Exucess

In pointing. out the citizen‘'s undoubted right to protest
vritten, printed, or photographic saterial that he or she <£finds
hareful, objectionsble, is=oral, or offensive, ve are not so
naive as to suppose that this right to protest say often be

cerried to excess. Citizens vho protest, or boycott, or picket,

2. NAACP v. Claiborne Hardvare Co., 438 U.S. 886 (1982).
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or distribute leaflets, or earch, or desonstrate are
unquestionably exercising their First Amendeent rights. But just
iike the First Amendeent rights of some of those who deal in
sexually explicit materiels, these rights wmey be exercised

harsfully or unvigely.

Thus, ve have no doubt that a citizen has the right to refuse

to shop at a store that sells the Hationzl Reviev or The New

of viev of one of those magazines. And ve have no doubt that a
citizen vho urges his friends and others to do the ssse is still
vell vithin vhat the First Aesendeent doeas and ought to prbt.ct.
But wve &slso have no doubt that the citizen vho exercises bhis
First Asendment rights in this sanner vould be criticized by most
people, and moet of us wvould strongly support that criticiss.
Apart from the question of governmental interference, there are
positive values associated with the free flov of ideas and
inf&r:atian, and society is the loser when thet process is unduly
stifled. Just as vith the free speech rights of those vho trade
in sexually explicit materials, the free speech rights to protest
objectionable materisl may be @exercissed in & lavful but

societally harmful Banner.

Thus ve have little doubt that in exercising their First
Amendment rights to protest sateriel that they find
objectionable, some people vill protest material that quite

sisply ought to be encouraged freely to circulate im this

society. VYe aleo have little doubt that protest activity way-.



very vell inhibit thie process of circulation. If large nuebers
of people refused to patronize boockstores that sold Sinclair
minister, or if people picketed the residences of booksellers who
sold James Joyce's Ulysses because of its sexual themes aﬁd
language, this society would, quite sieply, be the vworse for it.
These exasples are of course extrese, but the fears theat many
arguably valuable but sexually <{renk worke of fiction and
non-fiction vill be stifled not by governeental action but by

social pressure is real.

¥We have no esolutions to this dilemma. Ve believe it <fully
appropriate for citizens to protest against material they find
objectionable, and wve know th;t at tisea this protest activity
will go too far, to the detrieent of all of us. This society i=
a free society not only because of the First Asendeent, but also
because of generelly held attitudes of tolerance. We encourage
people to object to the objectionable, but ve think it even more

isportant that they tolerate the tolerable.

8.4 The Isportsnce of Educstion and Discussion

- e — e ————

By focnainq__ﬂn protesta, boycotts, and related activities, ve
have here ewphasized oconduct thet is lasrgely negative and
reactive. Although we an a central plsce for cossunicative
activities that are negative and reactive, wve do not vwish to
suggest that this is all that can or should be done. In
perticular, ve note the extent to vhich education is ultismately

central to wmuch that ve have been discussing. In the broadest



sense, not just with respect to the education that takes place in
the schools, snd vith respect to values and avareness s vell as

to facts, education is the real solution to the probles of

pornography.

We have identified haras that seem to be caused by certain
sexually explicit =aterial, but =any of those hares are the
result of hov isages affect attitudes, and of hov images affect
behavior. But the ability of an isage to affect behavior is not
only 8 function of vhat that image 1l'sly1ng or doing, but of
vhat other images are part of the array of stimuli received by an
individual. Ve recognize the extent to vhich an attraction to
one sexual stisulus rather than snother may significantly be
caused by individual :hnracteéi-tic- foreed at a relatively early
age, in wmany cases before exposure to any highly eexually
explicit saterial. But we recognize as vell that if images cen
cause certain fores of behavior, as ve believe they can and as
the evidence shove, then images ought as wvell to be able to

prevent behavior, or csuse different behavior.

The images that might cesuse different behavior cen, of course,
come froms nueerous sources. So can the messsges that would lead
people in even greater nusbers to reject the viev that sexusl
violence is sometimes appropriate, to reject the viev that women
enjoy being physically coerced into sax, to reject the view that
vomen’s prisary sexual role is to satisfy the desires of msen, to
reject the viev that sex ought to be an essentially public ect,

and to reject the viev that sex outeide of love, wmarriege,




commitment, or affection is something to be sought. These
positive messages wmight @eddress all of these underlying
attitudes. They might also address pornography more explicitly,
discussing its dangers to individuals and to society. The
messeges might come from fauily =sembers, or teachers, or
religious leaders, or political <figures, or the messages might

come, perhaps especially, fros the sass =sedia.

Ultimately, a significant part of the concern wvith pornography
is a concern about negative lﬂl!lg;l. Cne way to deal with
negative messages is to prevent thes from being sent, or to
prevent thee fros being reinforced once they are sent. Action
against harsful pornography, whether by lav or by social ection
or by individual condntnltiéh. ie in the <£inal analysis @
negative approach. It is an attempt to elisinste @ hersful
sessage, and such attempts are frequently appropriaste. But they
cannot succeed by themselves. These essentially negative and
reactive efforts sust be accompanied by positive efforts. If
there are certain attitudes that people ought not to have, then
vhat attitudes ought people to have, and how can those sttitudes
beat be inculcated. ¥hat vill be taught in the schools? What
fores of behng?pr vill be publicly adeired? VWhet vill the mass
sedia encourage? Vhat vwill we expect of eech other in

interperscnal behavior? The list goes on and on.

Ve coamenced this report by noting that we were a Coseission
appointed by the Attorney Genersel of the United States, and

therefore felt a speciel responsibility to concentrate our -
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;¥£ortl tovards lav and lav enforceeent. It is appropriate to
conclude, hovever, with this recognition of the limits of lav and
the limits of lav enforcesent. A vwide range of behaviors, fros
telling the truth to our friends to eating with knives and forks
rather than fingers, is channeled quite effectively without
eignificant legal involvesent. And eanother wide range of
behaviors, froa jayvalking to incose tax evasion, persists even
in the face of attempts by lav to restrict it. To know vhat the
lav can do, we m=must asppreciate vhat the lav cannot do. Ve
believe that in many respecta the lav can serve iasportant
controlling end @syebolic purposes in restricting the
proliferation of certain sexually explicit =saterisl that ve
believe harsful to individuals and to society. But ve knov as
vell that to rely entirely or excessively on lav is sieply =a
misteke. Lev may influence belief, but it also operates in the
shadov of belief. And beliefs, of course, are often a product of
deeply held =soral, ethical, and spiritual commitsents. That
foundation of values is the glue that holds a democracy, vhich
functions according to the will of the majority, together.
Governeent cen and sust protect the interests of the minority, to
be sure. But lav enforcesent cannot entirely compensste for or
regulate the consequences of bad decisions if the wmajority
consistently chocses evil or error. If there are attitudes that
need changing end behaviors that need restricting, then lav has a
role to play. But if wve expect lav to do tco wuch, we will
discover only too late that fev of our problems have b

solved.
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