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CENTRAL CONFERENCE OF AMERICAN RABBIS 
7 9 0 MAD I SON AVE N U E • N E W YO R K , N. Y 1 0 0 2 1 • ( 2 1 2) 7 3 4 - 7 1 6 6 

Office of tile Executive Vice President 

28 March 1980 

TO THE EXECUTIVE BOARD 

Following is the agenda of the coming Board meeting which will convene at 

9:30AM Tuesday 29 April at 
838 Fifth Avenue 

Ending mid-afternoon Wednesday 
We will meet Tuesday night 

TUESDAY MORNING 
Placement - Jack Stern and Stanley Dreyfus 
NCRCR - Richard Steinbrink and Ted Broida 
Ethics and Rabbinic Relationships - Robert Kahn ' 

TUESDAY AFTERNOON 
Committee on Overseas Jewry - Steve Goldrich 
Women Rabbis - Laura Geller 
Possible Salary Survey - Elliot Stevens 
Psychodynarnics Project 
Reestablishment of Interre ligious Commission 

TUESDAY EVENING 
Dinner 
Conversion Report 

Review of Divrei c;eri111 
Resolution on Patrilineal Descent 

Other Resolutions 
Falashas 

\.JEDNESDAY MOl:<.NING 
Admissions - Stanle y Dreyfus 
NY Board of Rabbis Policy 
Treasurer - Meyer Heller 
Finance - Sylvan Schwartzman 

WEDNESDAY AFTERNOON 
Umbrella Affiliations - Herman Schaalman 
Executive Board Alternate Policy 
Time and Place: 198Lf, 1985, Fall Board 

Enclosed are some materials relevnnt to the meeting. We may send additions later. 

We have reserved a bloc ', of rooms at the Barbizon Plaza, Central Park South and 
7-th Ave. Please be sure to send in the enclosed attendance card. All good 
wishes for a Happ y Pesach. 
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A Dynamic H alakhah: 
Principles and Procedures of J ewish Law 

RO BERT GORDIS 

N O SER IOUS DISCUSS ION ON TH E NATURE 

of J udaism or of its exper ience in the past, its condition in th e p resent, or 
its prospects for the future can proceed very far without the introd uction 
of th t> tn rn H al::ikhah . T he word , derived from the H ebrew root halakh, 
"go, walk ," means "the Way" an d refers to the body o f J ewish law a nd 
practice by which the J ewish peo ple has bee n govern ed duri ng its long 
pilgrimage through ti me. 

Tradi tio n fou nd the origin of H alakha h in the written T orah o f 
Moses, which requi red ora l elucidation a nd interpreta tion. H alakhah 
became the centra l intell ectual and spi r itual enterprise of th e J ewish 
peo ple a fter th e Babylonian Exil e, with the arrival of Ezra the Sopher, 
"maste r o f the book," in Palesti ne in the midd le of the fifth centur B.C.E. 
It continued to be cu ltiva ted by tr ie o pherim (fifth to the second cen­
turies B .C.E.) and by their successo rs, the Phan sees second century 
B.C.E.-:_70 C.E.). It assumed lite ra ry form in the Mishnah and the early 
Midrashim at the beginning of the third centurx C.E. The Mishnah, in 
turn, beca me the subject of detailed analysis and exte nsive interpre tation 
in the Gema ra, carried on by the Amoraim, "expounders," in Palestine 
and in Babylo nia. 

Afte r the sixth century, the Mishnah and the Gemara, now constitut­
ing the Talmud, served as the basis for the activities of the Saboraim 
6th- 7th ce ntur ies C. E.) and the Geoni m, the heads o f the grea t Babylo­

nian academies (7th- 11th ce ntu ries C.E.). Afte r the d ecline of the 
Babylonian ce nter, a mult1p ic1ty of J ewis ce nte rs of se ttlement arose in 
North Africa, Spain, Prove nce, Italy, Germa ny and Pola nd . They created -­
new fo rms in which the Halakhah continued to grow - legal treatises, 
commentaries, all-inclusive cod es and Responsa by individual scholars. 
The latter have continued to augment the H alakhah until the present day. 

A true understa nding of the nature of the H alakhah and of the 
principles and procedures by which it grew is fundamental for com­
prehending the past history of Judaism, as well as its present and future. 

Fundamental Principles 

A basic concept in trad itional Judaism is the authority of the Halakhah. 
For several reasons this formulation is much to be preferred to the term 
"the supremacy of the Halakhah," which has the triumphalist ring of a 
battle waged against enemies. A less pragmatic difficulty with the latter 
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264 ; Judaism 

phrase, but one of ultimately deeper significance, is that it connot confrontation between the Halakhah and the world. This approac will be spelled out below, rests on a basic misunderstanding of the na of Halakhah itself. 
The past two centuries of brilliant and dedicated research in Je11 law, literature and life have demonstrated that the Halakhah has ah. that reveals the dialectic of continuity and change at every given po The researches in history and literature of Leopold Zunz, Nach Krochmal, Solomon Judah Lob Rapoport, Samuel David Luzzatto, H rich Graetz and Harry A. Wolfson, as well as the studies in law institutions of Zacharias Frankel, Abraham Geiger, Isaac Hirsch W Jacob Lauterbach, Solomon Schechter, Louis Ginzberg, Chaim Tche witz and Solomon Zeitlin, together with their fellows and successors in own day, have supplied abundant evidence that the law of growth a development, which is universal throughout nature and society, applies Judaism as well. The record is clear that J e\, ish law was never monoli and unchanged in the past. There are, therefore, no grounds for deer ing that it must be motionless in the present and immovable in the futu J ewish tradition is best compared to a Oowing river which possesse! mainstream, but also side-currents and even cross-currents that affect flow significantly. To be sure, it is not always easy to determine at ew point which is the dominant and which is the secondary current. At time that the issues were being debated, the Rabbinic sages were sure t the Sadducees were not in the main tream of the tradition. But they h no such certainty at the time with regard to the controversies of Hillel a Shammai, Rabbi Akiba and Rabbi Ishmael, Rab and Samuel, Raba an Abaya. Even in retrospect, when \\'e have the benefit of hindsight,· requires a high level of knowledge, insight and intellectual integrity t recognize the difference between the normative tradition and aberra groups in Judaism, and to do justice to the co11tributio11s of both. The dynamic of tradition, the method by \,·hich the Halakhah gro11 in the process of transmission, has been illumint:d and delineated b, modern Jewish scholarship. \\'hen the tradition is alive and well, a proce of interaction sets in. _Each age recei\'CS a body of doctrine and law fro• the period preceding. This body of tradition from the past comes int contact with the conditions, prohlt ·ms and insights of the present. A complex interaction bd1,t:en past t1aclition and co11tempo1ary life no1i takes place. The ~pi1 itual and intellectual leadership i11 Judai~m is called upon to evaluate the~e new element~, struggling to be admitted into the sa11ct uary of the t rarlition. Some asp('cls it" ill rccogni,e as dangcrou~ and ill-ad1·ised and will reject i11 toto. Others it will judge to be ethicallr sound. religiously true and pragmatically vriltJ,Jble, anci these \\'ill be i11co1·poratc:d int o the content of t1aditiu11. ';\fany new pheno111{·11a, if nnt mn<:t, \\ill be judg<'ci to u>11tain both positive and negative <'lcmc11h. Tl1e fnrme1 1, ill be ac, t'.l)tcrl in t'reate,- ()J J,,,,,.,,· ,jp,Trf>• • ,,ftnn .. r •. .. I, : ___ ••• ,·r· 1 
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bring them into greater conformity with the spirit and the form of the 

tr_adition. To utilize the familiar but useful terminology of Hegel,f past 

tradition constitutes t.b!Uhesis, contemporary life is the antithesis, and the 

resultant of these two factors becomes the new synthesis. The synthesis of 

one age then becomes the thesis of the next; the newly ormulated content 

ot trad1t10n becomes the oint ot deearture• ior t e next stage. 

- This is not to suggest even remotely that tra 1 10n is ouna to surren­

der to "the spirit of the age." It is always free, indeed commanded, to 

examine the demands and insights of each generation and to accept, 

modify or reject them as it sees fit. But when the tradition is healthy or, 

more concretely, when its exemplars are true to their function, they will be 

sensitive to the age and respond to it. Often, if not generally, there will be 

sharp divergences of views as to the validity of these new factors and how 

the tradition should respond to them. Indeed, the issue may remain in 

suspenso for some time . Ultimately, however, life is the determining factor 

and from its decision there is no appeal. 

This dialectic process, that has operated throughout the history of 

Judaism and is the secret of its capacity to survive, can be documented in 

all areas - ritual, civil and criminal law, marriage and divorce. It is most 

evident in the great creative eras of Rabbinic Judaism - the Tannaitic and 

the Amoraic periods, that saw the creation of the Mishnah and the 

Talmud. With the advent of the Middle Ages came an increasing inci­

dence of persecution, spoliation and harassment, not to speak of frequent 

expulsion and massacre. Inevitably, these mounting tragedies brought 

about a decline of creative vitality and a narrowing of perspective in all 

aspects of Judaism, Halakhah included. The Expulsion from Spain and 

Portugal, the Thirty Years War in Germany, the Chmiclnicki massacres in 

Poland and the debacle of Shabbetai Zevi, the "false Messiah," that all but 

destroyed Jewish morale, brought about an ever increasing ghettoization 

of the spirit of the Jewish community. Medieval Jewish leadership neces­

sarily made Jewish group survival, rather than the needs, interests and 

desires of the individual, their basic concern. The stre ngth of their influ­

ence on the present state of the Halakhah can scarcely be exaggerated, 

since, for the bulk of East-European Jewry, the Middle Ages continued 

until the t\\'entieth century. 

From this paradigm of the dynamic of the Halakhah, an important 

theoretical and pragmatic conclusion e merges:{Tke H alukhah is not to be 

co 11rl'ived of as bring locked in mortal cu111bat with the co11tunjJorary a~, the 

demands of which are, therefore, to be resisted with every mea 11s at it:; disposal. The 

Halakh ah itself comprises both elements in the dialectic: co ntinut y with 

the past and growth induced by the present. The e\ id<->nce for the opera­

ti on of this principle in the past and its :, ignifica nce for the future will be 

disrusse<l below. 
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266 : Judaism 

Methods of the H alakhah 

The techniques of the Halakhah are significant not only for their sake. They reveal the openness of the tradition and the interplay o and life, and thus illumine the creative resolution of the tension bet them. This characteristic enabled the Halakhah to survive and fun successfully under such radically changing social, economic and po · conditions as the Hellenistic-Roman world, the Christian church-s Islamic polity, the feudal system, the early laissez-faire capitalist order, emergence· of democracy and the welfare state, and, we profou believe, the as yet unknown social orders of the future. The origins of the Oral Law are to be found in the Biblical peri for, indeed, no written law can be functional without an oral law atitss· However, the Halakhah became the basic s_piritual enterprise in Jud with Ezra, of whom the Sages justly remark, "Ezra was worthy of ha the T orah given through him had not Moses preceded him."1 With successors, the Sopherim, the two basic techniques of the Hala emerge .2 

One method, that of Midrash, is dedu tive; the other, Mishnah Halakhah, is inductive. The 1 ras method takes its _point of depart rom a mmute study of the Biblical text, which it searches- out a analyzes, in order to deduce implications for contemporary life. Mishnah method, on the other hand, has its origin in a life-situati When a problem or a legal case arises, the decision is reached by accepted authorities on the basis of their religious and ethical perceptio They then seek to relate to a Biblical text which becomes its formal sou and validation. 
While there is no iron curtain separating the two procedures and same authorities, Sopheric and Tannaitic, participated in both met.ho two distinct types of li terature emerged. The deductive method is e bodied principally in the Halakhic Midrashim, Mckhilta, Sifra and Sifr which reached their present form early in the third century C.E. T inductive method is embodied in the Mishnah, compiled by Rabbi Jud Hanasi at abou t the same time. 

Thereafter, the fortunes of the two techniques diYerged radicall) The method ofHalakhic Midra:,h was vinu;.illy exhausted in the Tannaiti age and no significant IL-dakhic Midrashim emerged thereafter. Th reason is not far to seek . While the Torah is, indeed, "longer than th earth in measure and broader than the ~ca," 3 the legal passages in th Torah total only a few hundred verses in all. No matter how fruitful the text ;rnd ingenious the method of interprrtation, there are limits which 
l. 8. Sanh,drin 21b. 
2. Cf. ;111,r alios J-Z. Laut, 1 IJ.-1ch, Muirmh 111ul .\h.1/rnah (New York, 1916), pp. 6 l---04; J-1', Ep,tcin, M,-blw'ut Lesifrut Ffotnnrwim Uernsalcm, 1957); L. Ginzbcrg,],'u'~{/, Law a11d Lurt (Philadelphia, 1955), chap. I. 
3. J ob 11:9. 
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changing conditions and new insights ultimately reached. The pos­

sibilities of Mid rash are, therefore, inevitably limited by the parameters of 

the text. 
The inductive method of Mishnah, on the other hand, which has its 

starting point in life-situations, is as unlimited as life itself, with each day 

creating configurations of men and circumstances. Hence, the Mishnah 

of Rabbi Judah Hanasi included only a portion, albeit the most significant 

one, of the material available to the redactor. Even the second compilation 

of Tannaitic material, the Tosefta, attributed to his contemporary, Rabbi 

Hiyya, did not exhaust this material. Hundreds of Baraitot, "external 

traditions," survived outside both collections as disjecta membra and have 

. been preserved only because they were later cited in the Gemara.4 

• The entire later development of Halakhah followed the method of 

Mishnah rathe r than Midrash. Predominantly, the Halakhah began with 

life, which it sou.ght to relate to the body of accumulated tradition. This is 

'true of the Gemara both of Palestine and Babylon ia. It is, of course, the 

method par excellence of the Rabbinic R esponsa which have become a 

mighty stream, showing no signs of diminution even today after a mil­

lenium and a half. 

_ The availability of this technique of Mishnah, deriving its impetus 

from Iifr, created the potential for a Halakhah that would be appropriate 

to all times and conditions. This potential was actualized because in each 

generation there were scholars possessing the insight, compassion and 

courage to apply the Halakhah of the past to the problems of the pre~ent. _ 

Basic Factors in the Growth of Halakhah 

In essence , there were two factors making for growth in the 

Halakhah- one external and the second internal. The fi rst was the nccessity 

to reJpond to new external conditions -social, economic, political, or cultural -

that posed a challenge or even a threat to accepted religious and ethical 

values. The second was the need to give recognition to 11ew ethical insights 

and attitudes and to embody them in the life of the people, even if there was 

no change in objective cond itions. The operation of both factors may be 

illustrated in a ll areas of life. Moreover, these factors functioned active ly 

in every period of J ewish history - ancient, medieval and modern. 

R esponsiveness to New Conditions 

• The impact of new social conditiuns on the Halakhah is clearly e\'iden t 

in the pages of the Mishnah. Observers of the contemporary scene in ou r 

day are \\'Ont to lament the erosion of ethical standards and the corruptio n 

of human behavior in the life of society as a whole an d of its individual 

4. They were collened and an,,nge<l in a series of ten H,l11111cs by M. H iggc:1, O,arHabamitot 

(~e" York, 1938- 1948). 

' 
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268 : Judaism 

members. The Rabbis of the Greco-Roman Era were confronted similar breakdown of accepted norms of behavior. In several stri cases, they responded to the challenge by abrogating ancient laws down in the Torah which no longer served their original purpose. One such practice was the ritual of the public expiation of an solved murder through the breaking of the neck of a calf accompanied a litany of atonement pronounced by the elders of the nearest city (ce caruphah) (Deuteronomy 21: 1-7). Another was an ordeal in which a wo suspected by her husband of infidelity (Sotah) had to drink "bitter wat (Numbers 5: 11-31). These antique rites, Biblical in origin, were no Ion adequate in Rabbinic times, because of new social conditions. These w explicitly recognized in the Mishnah, Sotah 9:9: 
When the murderers increased, the rite of the ceglah caruphah was gi1 up (batlah) . . . . 
When adulterers increased, the bitter waters ceased to be emplo) (pasku). It was Rabbijohanan ben Za'k.kai who abrogated the practice, forn said: 

C
'I will not punish their daughters for playing the harlot nor their daughters-in-law for committing adultery, For the men indulge their lust with harlots \ and sacrifice with pr~es" (Hosea 4: 14). 

It is notewo~thy that the prophet Hosea's words constitute the old extant protest against the double standard of sexual morality that h prevailea tor millennia, anddown to our own day. It IS equ s1gnifica that Rabbi ohanan ben Zakkai finds a warrant in the prophet's words f dispensing wit a 1 1ca ordinance. 
There are also many examples of the Halakhah responding to 11 Pconomic conditions. A classic one is Hillel's taqqanah of the Prosbul. Out its deep solicitude for the well-being of those in need, the Torah iays do" the principle that a debt which has remained unpaid for six years is to cancelled on the seventh, "the year of releasc." 5 This norm operated to th advantage of the under-pr·ivileged in the primitive economy of the Fir T<'mple. In a simple, rural-urban society, a farmer would borrow mone only when some disaster, such as sickness or drought, had left him and hi family destitute. Hence, virtually all lending of money was a form o charity. H owever, in the more advanced agri-urban economy of th Greco-Roman worl<l, the cancellation of unpaid debts in the seventh yea proved to be a major oh:stacle to the-securing of credit. The prospect o having debts wiped out at the end of six years served "to shut the door agaimt borrowers," as the Talmud ubserves. 6 Accordingly, Hillel est.ab­li~hed a far-reaching taqqmwh. Falling hack upon t be words of the Biblical tex t, "The creditor sha ll release his hanrl. on the se\'enth year from rhe debt he sought to_ collect from th e borrower," he ruled th at the Torah 5. D,·11t. lfi:1-fi. 

G. Fn, thi , form ulat ion, <et' Rashi, Cittin :na, top. 1 he :--fishna h genera li7cs the 1ea<,111 Jl ll4ip11ti li(/tjllll lu.1 '01.am. " fo1 1h1• imn••"'~'"' ~• "'• _r • " 
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forbade the creditor, but not the courts, to collect the debt in the seventh 

y~ar, so that if a ;;;:;n transferred the debt to the court, it would be 

collectable after "the year of release."7 

Superficially viewed, Hillel's taqqanah would seem to represent a total 

abrogation of the law. Actually, the objective of both the Torah and of 

Hillel was identical - to make economic help available to those in need. 

New conditions required radically different, even apparently contrary, 

procedures for achieving the same goal. 

The Halakhah exhibits another related instance of its responsiveness 

to changed economic conditions. As the relatively simple economy of the 

First Temple days was transformed into the more complex socio­

economic order of the Roman and the Parthian Empires, the Biblical 

prohibition against taking interest from Jews8 posed a major obstacle to 

the free-flow of credit. The Talmud was clearly aware of the problem and 

permitted a variety of practices bordering on the direct taking of interest 

Cabhak ribbit, "dust of usury"). 9 As the economic order became increas­

ingly complex, interest became the life blood of commerce and industry. 

In the Middle Ages, the use of a legal fiction became widespread. A 

document "permitting a business transaction" (sh'tar heter cisqa) was 

signed, in which the lender became a partner pro Jonna in the business 

enterprise of the borrower, thereby protecting the lender against any loss 

and guaranteeing him a minimum fixed "profit." 

In the case of the Profbul and the taking of the interest, the new stage 

in economic development was permanent. In other instances, the changed 

conditions were of limited scope, either in time or space. Even h ere, the Rabbis 

did not hesitate to make the Halakhah responsive to felt needs by drastic 

modifications in the law. Two instanc:es in the area of ritual may be cited. 

According to Biblical law, a woman was obligated to bring an offering of 

two doves or pigeons to the sanctuary for each birth. 10 Since a family did 

not make the pilgrimage to J erusalem each year, a woman who had borne 

several children since her last visit might require four, six or eight birds 

for the offering. 
One year, the merchants took advantage of the heavy d emand for the 

fowl and drastically raised the price. ls_abban Simeon hen Gamaliel there­

upon ordained that a woman was required to bring only one pair of birds 

to the Temple even after several childbirths. As a result th e price quickly 

reverted to normal. 11 

7. - M. Slieviit 10:3. "This is the text of the Prosbul, 'I decla1 C (111 {J.1Ta11i ) to )'Oll,j ud ges in this 

place, that, any debt owing lo me, I may co ll ect whenever I choose.' The judges o r the 

witnesses ;,ig-n be lo w. " St>e a lso B. Su.nhrdrin 32a, B. Arakhi11 28b. 

8. Cf. Deut. 23 :20f. 

9. For a conspccws of the history of i;,tcn·st ("u;,ury" in its oldfT meaning) sec j l'l1·ish 

Encyc!.opl'dia, s.v. "U,ury," vo l. XII, pp. 388-92, andEnryclof,edwjudu.ira, , . v. "U,u ry," vu!. 16, 

pp. 27-32. 
IO. Lev. 12:8. 

11. M. Kcritol, chap. l e nd . 
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The second instance occurred in the Amoraic period in Bab 
where people were accustomed to discard their ordinary earthen 
before Pesa}:i, thus creating a high demand for new crockery aft 
holiday. The hardware merchants took advantage of the increas 
mand and raised their prices exorbitantly. The Amara Samuel threa 
to accept and proclaim Rabbi Simeon's xi~ that the /:iame?, pots di 
need to be broken before Pesa}:i, but could be use a ter s[1val. 
t reat was sufticient to brin down the rice.12 

These two instances are 1g y interesting, for they reveal thee 
sensitivity of the Sages and their responsiveness to contemporary c 
tions. They did not hesitate to set aside what they understood to be the 
in the Torah. But, in each case, the situation that they sought to meet 
of limited scope in time and space, affecting one locality at one sp 
period. Their morally courageous actions did not spring from any ch 
in accepted ethical attitudes. Fleecing the poor for personal gain is as 
as human society, and denunciations of this evi l fill the pages of 
Prophets. 13 

New Ethical Insights and Attitudes 

Even more significant is the clear evidence of growth and devel 
ment in the Halakhah because of 11ew ethical insights and attitudes t 
represent movement beyond earlifT positions. In these instances the Balak 
did not hesitate to establish new legal norms, not local or temporary 
character, but universally and permanently binding. We shall adduce 
instances that testify to the dynamic character of the ethical consciousn 
of the Sages and to their unremitting effort to interpret the Torah in 
light of their ethical insights. Both cases are derived from the sa 
Biblical assage, Deut. 21: 15-

e awgiver sets down side by side two provisions of family law. 
The first is concerned with the law of inheritance, the second with the la 
of "the stubborn and rebellious son." Both paragraphs are expressed· 
the identical casuistic style, "If a man has two wives" and "If a man has 
stubborn and rebellious son." Both were equally meant to be rf'garded 
operative law. 15 Yet it is noteworthy that the two similarly formula! 
provi!>ions sustained radically different treatment in Rabbinic Judais 
neither being treated literally. 

In the first passage, the Torah ordains that the e ldes t son in th 
family must receive as his in] 1eritancc pi 1h ' 11ayi111 btkul rilhcr yi111a;.c lo. Th. 

12 . B. Pm,/Jirn 30a. 
13 . A111u:, 2.6-8 ; Isa . 3:13-15; \faah 3:1-4 may l.,c (.iled among many. 
14. Dt'ul. 21: l '.i-1 7 an<l 2 1:1 8-2 1. 
15. For the two major modes in tht' fo, mu lat ion of Biblical law, ca,uistic rllln apodictic, s_c< 
A. Air, /)er U1.1pn111grl,s isml'iiti,rhn R, chi,, trans lated in Lu C11gl"h as .. Thl" O, igin, nf l<r.,.d1ti 
Law," in A. Alt, Fnays ,m ·utr/ Tolam,·11/ ll_i,fnryr111d R, lig,11,,, ll dll:,. l.i) R.A. \l"ibun (Nl'"" Yori. 
19fi7), pp. 161-7 1. 
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can have only one meaning, "two parts (out of three)," that is, two-thirds 
of the entire estate. The meaning of the idiom is not subject to doubt in the 
least. Thus, when at the translation of Elijah to heaven the young Elisha 
asks: viyehi ~h'nayim berulJ,akha <eylai (II Kings 2:9), he is obviously 
not demanding that he receive double the Divine Spirit granted to his 
master, but, more properly, only two-thirds. The meaning is even more 
explicit in Zechariah 13:8: "In the whole land, says the Lord, two thirds (.pi 
sh'nayim) shall be cut off and perish, and one third (hashlishit) shall be left 
alive." 

The Rabbis had an incomparable knowledge of the Biblical text in 
. minutest detail. They were adept in invoking agezerahshavah, comparing 

two similar or identical usages ,in language, however remote from one 
another in location or in theme. Now the text in Deuteronomy (21: 15-17) 
is clear, and the passages in Kings and Zechariah remove any possible 
doubt about the meaning of the idiom. Yet, the Rabbis do not invoke these 
parallel usages. Instead, they engage in a casuistic discussion which re­
veals that they were aware of the original meaning: 

Docs the Torah mean double any other brother's share, or two parts (out of 
three) of all his possessions? You may argue it as follows: Since the eldest son 
inherits at times with one other brother and at times with five, just as he 
receives double when there is one other brother, so he receives double any 
other portion if there arc five. Or follow another line of reasoning- since 
he receives two parts of the estate when there is one other brother, he should 
receive two parts of the entire estate when there a1·e five! The verse instructs 
us, "In the day that he gives an inheritance to his sons." The verse has added 
lo his sons (and made the sons the measure of the inheritance) . 16 ~----

Other Biblical verses that are unclear are then adduced17 to support the 
conclusion that the first-born receives twice the share of any other brother 
and not two-thirds. To reach the desired conclusion, the clear-cut pas­
sages in Kings and Zechariah where the identical phrase is used arc passed 
over in silence. The reason is clear. The Rabbis sought to limit the 
prerogatives of the first-born, so that in a family of five sons, for example, 
he would receive two-sixths and not two-thirds of the patrimony. In this 
moderate form, the Rabbis found the verse in conformity " ·ith their 
standards of equity, or at IC'ast not in \'iolcnt conflict \\'ith them . They 
never doubted that the Torah, being the word of God, embodied the 
highest level of justice; anything else would have been unthinkable. 

Quite diffC'rent was the fate of the adjoining pro\'ision in the Torah 
dealing with "the stubborn and n :bellious son." To be sure, the law in 
Deuteronomy rcquirC's a trial fort he son before the eklcrs n[ the city at the 
gate, thus representing a great_ step forward in the protection of the 
young. In otl1er cu !tu res, the patria potestas was vinually unlimited, so tha t 

16. Sifn-i,Dn•wim (<.:d . L. Finkclst<>in),s<'L l 17, p.250. In R HahriB r: tm l'../2b, 123a,the,ame 
n ,,.,011i11~ is prc~ented in , li g l.tly diffn c- 11t form. 
17. G<' n 40 :'.?2 ,,nd I Ch ron . 5: 1 f. 
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a father could beat or even kill his chi ld without being answerable£ 
act. The Torah denies to the father the right to take the law into his 
hands and insists upon a trial of the alleged culprit. However, in Tai 
times, even the literal meaning of the text, while more moderate, w 
longer in harmony with the moral sensitivity of the Rabbis . Obviously 
Law of God could not be inferior to the conscience of men. 

The Halakhah, therefore, proceeded to apply a series of cas 
limitations to the text in Deuteronomy which made the law total! 
operative in practice. Thus, to cite only one set of restrictions out of 
if either parent was deaf, mute or blind, crippled or a dwarf, the law 
not apply. Perhaps the most remarkable statement is the Baraita: " 
Judah says, If his father and his mother are not identical in voice, a 
ance and height, he cannot be treated as a stubborn and rebellious so 
As a result, the Rabbis declared that the Biblical ordinance regarding 
stubborn and rebellious son ," like that ordaining the total destructio 
"the idolatrous city," 19 "never was and never was destined to be."20 

explained that the law was placed in the Torah merely to stimu late 
hermeneutical skill of the Sages and to serve as a warning to poss 
youthful offenders.21 

Here we can see the genius of Rabbinic Judaism at work. In one 
the law was modified to meet the demands of justice as the Sages un 
stood it. In the other, the law was completely set aside because the Ra 
cou ld not reconcile it with their ethical stance and their fundamental f 
that the Torah was designed to teach men to practice justice and mercy. 
both instances, as in many other provisions in the Mishnah and 
Talmud, the dynamic of the Jialakhah is clearly e\'ident. What rema· 
constant from the Bible to the Talmud and beyond is the ethical goal 
"righteousness and justice, lovingkindness an d mercy ."22 

Criminal Law 

In the area of criminal law, the best known instance of the Halakh 
responding to d eepening ethical in sights is to be found in the Rabb 
attitude towards capita l punislm,nit. \'\'hile Biblical legislati on prcscri 
the death penalty for many nimes, the Halakhah interposed a Jar . 
variety of safe uards before such a sentence uJc! Ge carriect.Q.li t. T 
most not~le was halra'ah "warning," the rcquirt>ment that there must 
two adu lt m;;ile witnesses who have expressly informed the sinner oft 
gravity of his contemplated crime and the ~p.-c ific penalty that it entai 

I 8. Fo1 tlic plethor·a o f limitations introcluced by the Rabhis, sec :\I. Sa11/lt'dri11 R: 1-4 and tt 
Gc-ma1 ·~ . S,11dll'dn·11 7 1 a. 
I 9. Cf Deur. 13: l 3 ff. 
'.:O. B. Sa,1ho/1i,i 7 l a. 
2 1. lhirl. 
22. H os. 2:2 1. 
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followed by his explicit admission that he is aware of both the crime and 

the penalty.23 

. Undoubtedly, a good deal of Halakhah in the area of criminal juris­

prudence is utopian in ch deriving from the period of Roman 

hegemony, when t e Jewish courts no longer had jurisdiction in capital 

cases. Nevertheless, the spirit of Jewish law is clear from the famous 

statement that a Sanhedrin that had convicted a criminal once in seven (or 

seventy) years was called a "murderous Sanhedrin."24 Equally eloquent is 

the appended statement of Rabbis Tarphon and Akiba that, had they 

been members of that court, even the single execution would not have 

taken place . 
. !-fere, too, viewed externally, these provisions of the Halakhah would 

seem to make Biblical law inoperative in practice. In a deeper sense, 

however, the Rabbis were fulfilling the implications of the Biblical 

worldview.lOne of its pillars is the concept of the sanctity of human life 

which goes back to the covenant with Noa~There the.eating of the life 

blood is forbidden and is linked to the pro 1 ition of murder, which is a 

desecration of the image of God in which man is created. T he Rabbis felt 

that, before a hu man agency could take a life, there must be not the 

slightest doubt regarding the full culpability of the criminal. Since the 

imposi tion of a death penalty by the court wou ld be a fully conscious and 

completely premeditated act, it wou ld be exceeding the guilt of the crimi­

nal if any uncertainty prevailed regarding the conscious and willfu l char­

acter of the crime. A death sentence wou ld , therefore, be a violation of the 

principle of equity implied in the <loctrine of middah keneged 111iddah, 

"measure for measure."26 

Another striking, though less familia r, instance from the area of 

criminal law may be cited to illustrate how dras tically the Halakhah 

limited the application of the death penalty. The book of Deuteronomy 

deals wi1h the all-too-common phenomenon of a pe1jured witness falsely 

charging the accused with guilt: 

If a man appears against anothe r to testify maliciously and give false tes­

timony against him . .. the magistrate shall make a thorough investigation. 

If the rnan who testified is a false witness, if he has testified false ly against his 

fe llow man, you shall do to him as he schemed to do to his fellow. Thus you 

1, ill s11-cep out e\ i I from your midst. ... Norm u~t you ~how pit): life for I if e, 

eye for eye, tooth for tooth, hand for hand, foot for foo t.n 

----
23. Sifrri, Shafrtim, sec. 173; B. Sanhedrin 8b, .. Waining was established to distinguish 

between wilful and accidemal mu1·der." 

24. M.J\fakkot l:l0 -{11wlanit. 

25. Gen. 9: l 7, esp. ,v. 4-6. 

26. That the punishn1<.:11t must nut L ,tT<.:d the crime is thL nwaning of the famous injunc­

tion, .. An eye for an eye, a tooth for a tlluth'' (Fx. 21 :2j) . \\'bile Rabbi Eliez<.:r in1crp1 ,· tni the 

n :rsc literally, a ll of his colleagu es oven ode his Yi<.:\\' . .mJ i11t,.rp1 ct,·d it 10 mean mammon , 

"financial LOmpema1ion for the injury .. (B .Baba Ka11111111 8-fa), as the only W:l)' to make sure of 

fair retribution. Cf. the explanatio11 in 13. K/'t11hbot 38a: "A11 eye fo1· ,111 eye and not an q ·e ..,nd 

a life fu, an qe." 
'27. Dcut. 19.16-2 1. 

• 
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The Sadducees interpreted the passage literally to mean that if false testimony had led to the actual execution of the innocent party, false witness would suffer the same fate. On the other hand, the Pha • followed by the Tann aim I restricted the provisions of the law to one situation. They referred it only to the case where two witnesses (not had charged the accused with a crime and then two other witnesses accused the original witnesses of lying by declaring: "You were with that time at another place, so that your testimony is false ."28 If secondary witnesses were then discovered to be false, the Rabbis r they fell under the provisions of the Biblical law. This was not all. death penalty was to be meted out to the lying witnesses only if execution of the original group of innocent witnesses had not been ca out. Had the primary witnesses already been executed, the lying sec ary witnesses would not be killed. This latter ruling, which ran count the Sadducean practice, was derived by the Rabbis from the Bib phrase, "You shall do to him as he had plotted to do to his neighbor" w they interpreted "as he had schemed to do, not as he had actually dam Undoubtedly, false testimony in civil law suits and in criminal proceed· was rife in ancient times, though, one ventures to hope, less frequent in our own day. Nevertheless, the Halakhah drastically limited the p tice of judicial execution by imposing these two limitations. The intent and the content of the Halakhah here should be clea understood. We have discussed above the establishment by the Hala of the general priryciple of hatra'ah, "warning," as a prerequisite conviction in capital cases. In these instances, the goal of the Hala may be construed as the desire to fulfill the inner intent of the Torah proving the willful character of the crime beyond the shadow of a dou In the· case of the Biblical provision regarding a perjured witness, Halakhah goes beyond this purpose and radically restricts its applicaci• to a set of circumstances so rare and complicated as to be virtually n existent. It is interpretation carried so far as to become legislation to intents and purposes. 
• 

Family Law and Personal Morality 
It is in the field of family law that the Halakhic process is m significant, and for two reasons. First, while much in ritual, civil CI iminal law beca1ne inoperative after the de:,trut tion of the Temple, Di pe1 sion and the las:, of J e\\-i!>h autonomy, the Halakh ah on marria • and the family has n-mained in force to our own day. Second, the thrust Rabbinic law in this a rea sheds substantial light on the direc tion of H alakh3:h wirh rrgarcl to the status of women. 

28. A/{'111 J,.,')'iitnn immrmu ol/o hnJOII/ bi11i1•kr,111 /"'/nni (M. Mak l :4). 29. H. lfu/li11 11 b; Rashi ad lac. The reasons ad"an c<.'d for th is limitat io n arc discussed Barukh H~lcvi Ep,tei11, Tomh Tnnin;,,h, on Dn<t . 19:19, note 73, "ho tu11clu d <.'s,". gr ... ~te~ t nf the Sagest ricrl g, , ·a LI ) to rc:du ce tlie num ber o f people cxu 111ed b)' the c()urt-
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One of the most striking illustrations of the dynamic of Halakhah is to 
be observed in the institution of yibbum, "the levirate." which is one of the 
most widespread institutions in~itive and ancient societies the world 
over. 30 Originally, the duty to marry the childless widow of a dead brother 
(or another close relative) in order "to set up the name of the dead man 
upon his inheritance," was felt to be a solemn and inescapable obligation. 
Thus, in Genesis, when Judah refrains from giving his third son, Shelah, 
in marriage to Tamar in order to fulfill the levirate duty because his two 
older brothers, Er and_Onan, had died, Tamar then takes the desperate 
step of dressing as a harlot and seducingJudah himself, in order to ensure 
her having progeny from her husband's family. Nevertheless, Judah's 
judgment upon her extreme action is that "she is more · righteous than 
l."31 In fact, her cohabitation with Judah is the starting point for the 
family line from which King David ultimately descends. Clearly the levi­
rate is felt to be a solemn, fundamental obligation. 

The law of the levirate is laid down in Deuteronomy, where the duty 
to marry -a childless widow is still felt to be paramount. However, if the 
living brother is unwilling to do his duty, the law provides an "escape 
clause." The recalcitrant brother may avoid it by the rite of lwli1-ah, though 
a stigma attaches to him for his dereliction and his family thereafter is 
called "the family of the unsandaled one."32 

Un Rabbinic times, new factors entered the situation, so that f:wli?,ah 7 
took precedence over yibbum. All the resources of Rabbinic hermeneuti~ 
were utilized to limit and, where possible, to prevent the consummation of 
the levirate,33 and in post-Talmudic times, the practice shifted 180 de­
grees so that only f:iali1-ah was permitted in Ashkenazi communities. Yibbum 
remained an option only in ~uslim countries, where polygamy was not 
forbidden by Rabbi Gershom's taqranah, to be discussed below. Thus, 
changes in social ana"cultural co~ition~, and probably also a higher 
degree of sensitivity to personal likes and dislikes,34 led to a radical change 
in a basic marriage law in the Bible and the T almud. 

The dynamism of the Halakhah continued to function even in the \ 
Middle Ages. Most notable are the famous taqqanot of Rabbenu Gershom, 
"the Light of the Exile" and his Synod (adopted abou t the year 1000 C. E.). 
One taqqanah made it obligatory for a husband to obtain his wife's consen t 

30. Cf. inter alias, E. Wcstc; rm arck, Th, Hi.<tv,y of Human Mnrringr (Ne"' Yurk, 1923), \'ol. 3, 
pp. 207-20; L.M. Epstein, Mani.age Laws i11 th~ Bible and tlu, To/11111d (Cambridge, 1942); R. 
Gordis, '"Love, Ma, riage and Business in the Buok of Ruth, A Chapin in Hcbr·cw Customary 
Law," rep, intcd in Gordis, The Word and The Buuk (New York, I 076), pp. 89-95. 
3 J. Gen. 38:26. 
32. Dcut. 25:5-9. 
33. for a conspectus, cf. Epstein, np cit., vol. 5, pp. :rn1-404. 
34. M. B,khurut I :7; "Yibbw11 took precedence o,·c:rbrili?rd1 i11 the past when men', intLntion 
wa, to fulfill the commandment. But now that thq do 1101 h,l\<: the i11tt·nti,m to fulfill the 
commandment (but are moti\'atcd b) the woman's b, aut)' or money), the Sages s:ud that 
(1ali;ah takes precedence O\'er Jibbu111." Sec the d isrussion in To,,fta, Yt'b,wwt, chap. G; 13. 
Ycbamot 39b; P. )' fbamot 13, 2. 
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for a divorce, a marked extension of women's rights beyond Tai 
practice. 

The other ordinance of Rabbenu Gershom was the prohibiti 
polygamy.35 This radical departure from both Biblical prototypes 
Talmudic law needs additional analysis. It should be remembered th 
taqqanah did not introduce a totally new practice into the Jewish co 
nity. !fonogamy had been the prevailing practice in the Jewish 
from its mcept10n, it only because e t5'i8Tog1cal rabo ofttfe sexes, as 
as economic considerations, made polygamy impossible for anyone 
cept the royal dynasty and the aristocracy.36 The Adam and Eve nar 
in Genesis obviously pictures a monogamous family, as does the I 
Psalm, and other Biblical evidence is plentiful. No instance of oly a 
recorded among the 3000 Sa es whose na ~ ur in the ages of 

a u . evert e ess, the taqqana of Rabbenu Gershom forbid 
po ygamy was valid only for Jews living in Christian countries. 37 In Isl 
lands, olygam was both lawful and operative until very recently.31 

What exp ams the divergence? It would be fatuous to deny the im 
of the Christian environment upon Rabbe nu Gershom and his collea 
They found it intolerable for Jews to maintain an attitude to.ward 
riage - in theory, if not in practice - that set womankind o·n a lo 
ethical plane than that of their monogamous Christian neighbors.39 F 
polygamy, it need hardly be pointed out, is clearly based on the inferio 
of women, with the male being dominant and free to have more than 
wife, but not the reverse. Today, of course, the original limitations of 
taqqanah with regard to time and country have fallen away and monoga 
is universally observed in Jewry. But the impact of cultural influen 
from without is clear both in Rabbi Gershom's taqqanah and in the limits 
its operatio~. 

Another situation reveals the responsiveness of the Halakhah even 
cond itions which it did not find to its liking because they stood on a f 
lower ethical level. In medieval Spain, as J ews acculturated to the do 
nant groups in ~ociety, some members of the upper classes imitated the 
Muslim prototypes by establishing liaisons with women outside of ma 
riage. 40 We may be certain that none of the accredited Rabbinic lea 
35. See Rama on Shull:,.an Arukh, Even Ha<eur 119:6. 
36. The newly published Temple Scroll from the Qumranite sectaries forbids polyga 
even lo kings. 
37. See Shul/yan Arukh, Even Ha<eur l: 10; A~he,;, Responsu111 42: I; Ta<hbetz, Responsum 94 38. The Stale of Israel fonnally banned new polygamous marriages in the 1951 Kene 
"Law on Equal Rights for Wdmen." 
39. As Rabbi David Aronrnn has acutely noted, this 1 uling is a clear application to comern­porary conditions of the Talmudic- dictum enunciated (B. Srmh. 58b) by Raba: Mi ikka 1mdM veJisra'el Lu 111e/:,.a)Jab ve,wkhri 111,l:,.ayyab, "Is there any act for which a Jew is free from guilt a a non-Jew guilty?" (Da\·id A1 onwn, "The Authority of the Halakhah and the Halakhah_ Ol Our Autho1 ity,'' I'roc,edi11gs of the Rabbiniral Assembly, vol. XL, 1979, pp. 42-56). [1 ht quotation on p. 5 l is not cited ex;icrly.] . . 40. The subjec'l and its rele\·ance for an app1 vach to cnntemporary sexual mores 1s d,s­cus~ed in R. Cordis, Love mu/ S ,x: A ,\ln,l,,m f ewfrh Pcrsprrtii•e (New York, E'73). pp. 167--68-
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ership of Spain favored these extramarital arrangements and many of 

them translated their opposition into stringent prohibitions and 

anathemas pronounced against the practice. But the liaisons did not 

abate, even in the face of Rabbinic opposition, and a well-known authority 

on· the history of sexual mores remarks: 

In vain did the great Maimonides try to prohibit concubinage; not only did 

the practice continue, but most contemporary and late r rabbinical 

authorities . .. accepted it. Acceptance, of course, did not mean approval.41 

In the light of their inability to eliminate the practice through social and 

religious pr~ssures, religious leaders sought to meet the situation by 

reviving the Biblical concept of the pillegesh, the "concubine". They were 

thereby conferring upon this status a measure of legitimacy. Thus, 

N al)manides ( 1194-1270) declared that if the relationship with an unmar-. 

ried woman was not temporary or promiscuous but, on the contrary, 

permanent and exclusive, it was permissible. Such leniency was, naturally, 

not accepted universally. Rabbi Isaac bar Sheshet Perfet ( 1326-1408), for 

instance, was far stricter. 42 He decried the popular saying, "An unmarried 

woman is not forbidden;" 43 but saw other and greater threats to tradi­

tional standards of personal moral_ity in his time. 44 Apparently the prac­

tice was not prevalent in Ashkenazi J ewry, yet the great German 

authority,.Rabbi~acob Emden1 adoizted a very lenient view.45 

Liaisons oft e Rmct we have described ended with the tragic destruc­

tion of Spanish Jewry as a result of the Expu lsion from Spain in 1492 and 

from Portugal in 1497. Thereafter, the earlier and stricter traditional 

standards became all but _universal again, and there no longer was a need 

to find even quasi-legal ba_sis for extra-marital relations . 

The Ongoing Problem of the "Agunah" 

We may cite one more highly important instance in fami ly law with 

direct relevance to modern life, the problem of the af(Unah , "the chained 

41. Raphael Patai and j enni f~r P. Wing, Th~ !vfyth of th;jewishRa.ce (New York, 1_976), p . I 3 1. 

42 . He cites Nal.m1anides' view in his Responsa, No. 6, 398. Nal;imamdes, 111 his corre­

~pondence with R. J onah Gerondi, permits it (cited in (..edah Laderekh, Ill, 1, 2, 122b, 

"because there are many in this country who take u.>ncubines;"cf. a lso S. H alberstam,K't•U!UI 

M ikhtavim Be-inyanei H ama/1 l ok,t al Dvar Sepher H amurrh I ·e1w11uula, (Ba m bei·g, 187 5; Haifa, 

1969). See L.M. Epstein, Thej e111irhl\twriage Contract ( 'e"· York, 1927). On the etymology of 

pillcgesh and the caL<·gories of concubinage in ancient times, see E. Neufeld, A11.rie11t Hebrew 

Marriage Laws (London, 1944), pp. 123 ff. 

43. The Hebrew phn1,e is pelonit penuyah mu/ere/. . . 

44. RP,po11,u,11 425; , c:c also No. 6 and No. 3g3 on concubu,age. Cf. A.M. Hershman. Rabbi 

fsaa{; bar She,h,t Pe,fet and His Times (New York, 1942), esp . pp. 143-5, and Yitzh;ik Baer, A 

Hi_,tory o] the J ews in Christian Spain . (Philadelphia, 1966), Vol. II , pp. 465-6; L.M. Epstein, 

.. The Institution of Conrnbinagc Among the: J, ·ws," PAAJR, 6, ( 1934-5): I 53-88. 

45. Cf. Sh e',lut Yave? Pan II, Responsum 15. He declare, thar it i, hi, own view that "it is a 

mi?vah to proclai,n publicly I he permissibil ity uf concubi11age. " But he_ d oes not wish to have 

any one rel)• on hi, own indi, i<lual opin ion. The motive for_h,secc_entnc op1111on 1s the des ire 

to increase the popu lation of God's holy people. On 1_h1s obJeCll"l' 111 the Halakhah generally, 

,ee sec. 4b-c. 
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wife." This tragedy, repeated times without number, was an inev· 

consequence of the fact that the initiative for the issuance of a get 

according to the Rabbinic interpretation of Deuteronomy 24: 1 ff., v 

in the husband alone. Keenly aware of the inequality involved, 

Halakhah took steps to reduce the power of the husband on the one 

and to extend the rights of the woman on the other. Two such ins 

may be mentioned. The principle, ko in oto ad she omar ro7,eh ani " 

court uses pressure upon the husband to issue a rvorce until he says, 'I 

willing,'" was invoked by the Rabbis in special cases. In the ost-Talm 

_period , a woman's consent was re uired for the husband's issuance 

divorce. Other mo 1 rcations designed to bring relief to the agunah w· 

noted 6elow. 
The disparity of rights between the sexes was n ever eliminated, 

some of the worst inequities could be mitigated. So long as the jud· 

system of the Rabbis operated under the aegis of the state, as in Babylo 

and its authority was universally recognized, the Halakhah was not h 

less. It was possible to utilize various instruments, including the threa 

imprisonment and excommunication, to bring a recalcitrant husband· 

line and have him issue a get when the marriage was dissolved. 

The breakdown of the Babylonian center and its replacement 

multiplicity of independent communities led to a general fragmentaci 

into many areas of local jurisdiction. The coercive power of Rabbinic 

was now correspondingly reduced . The frequent uprooting of J e11' 

communities, the migrations and transplantations of individuals , acco 

panied by the deaths of countless individuals through natural disas 

famine or massacre, substantially increased the number of agunot. 

medieval Rabbis partially met the challenge by a variety of changes in 

law designed to free as many agunot as possible from the chain of 

petual widowhood. 
Then came the modern period, marked by the Enlightenment a 

the Emancipation, which wrought havoc with the traditional pattern 

Jewish life. The admission of Jews into political citizenship, civic equali 

and econom ic op_portunity was directly and explicitly Jinked to the erosi 

of the authority of J ewish law and to the breakdow n of the tradition 

J ewish communit ies in Central and Eastern Europe. The rapid growth 

secu larism was accompanied by the migration of millions of individu 

from one country to another. The establishm ent of civil marriage an 

di\'orce in nearly all Western countries gave rise to a tremendous increa 

in the number ofag1111ot. Women loyal to the Halakhah were at the mer 

of unscrupulous, greedy or vindictive husbands, who had secured a ci1 

divorce and now refu sed to grant a get or had disappeared, leaving thei 

wives perpetual widows. By and large, the Orthodox rabbinate declared 

itself powerless to dca_l with the prcblems. 
At the 011threak of the Russo-Japanese War (l 903), 1,·hen man) 

Tewish YOUIH! men in Russia \\'ere Citllcd to fig-h t in the C·2r' s army and 
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there loomed the tragic possibility of their being lost and missing in action, 

Rabbi Isaac ElJ:ianan of Kovno visited the troops before they left for the 

front and urged Jewish soldiers to issue a get cal tnai, a conditional divorce, 

so as _to free their wives from the status of agunah should the husbands not 

return. 
This procedure was clearly helpful in individual cases, but it did not 

meet the problem of the husband who deserted his wife in peace-time or 

received a civil divorce and refused to issue a get. Rabbi Louis M. E stein 

of Boston, after years of study of the entire question, propose a plan 

whereby a groom, before his marriage, would designate specified indi­

viduals to serve as his agents for the issuance of a get (minnui sheli}:iut) if, at 

some.future date (a) a civil divorce were to be issued, (b) the husband were 

to disappear, or (c) he were to be lost in an accident or in military action. 

• Subjected to a barrage of misrepresentation and proving unwieldy in 

operation, the Epstein plan, after being put into practice in many cases by 

the Rabbinical Assembly, fell into disuse. But the principle of an active 

concern for the agunah and a determination to act on her behalf persisted, 

and a new procedure was worked out by the eminent Rabbinic authority, 

rof essor Saul Lieberman. It consists of a codicil added to the traditional 

marriage contract in w 11C husband and wife solemnly agree to abide by 

the provisions of Jewish law. The theory is that this commitment includes 

the issuance of a get, should that become necessary in the future. If the 

husband then fails to honor his promise, the civil court could be asked to 

enforce performance of the contract. There has thus far been no test of 

the Lieberman ketubah in the secular courts. 

The Rabbinical Assembly has since decided to utilize another re­

source of the traditional Halakhah for dealing with the problem, by 

putting into practice provisions for conditional marriage and divorce 

already existing in the T almud. "Whoever contracts a J ewish marriage 

does so under the authority of the Rabbis,"4 6 is not merely an abstract 

principle. It is applied by the T almudic and post-T almudic authorities to 

annul a marri age when circumstances require it. In the words of the 

Talmud, "The Rabbis retroactively break the husband's ma,·ital con­

tract. "47 £yen the presence of children born to the couple does not 

prevent the application of this principle, since their legitimate sta tus in 

Judaism is not impugned by the annulme nt. 

The insta nces we have ad<luced from the areas of r itu al enactment, 

civil and crimina l law, marriage, family mora lity and divorce are by no 

means exhaustive, but they should suffice to d emonstrate the validity of 

the pri nciples govern ing the Halakh ah set fo r th in the fi rst sec tion of this 

paper. They abo perform a ~econ d , <:: qu ally sig11ifican1, hi ghl y rd c\ ant 

fu nction. In all aspects uf J ewish law'. thL Jla lrildwh revf'(/ ls a dap co11cern f or 

46. B. Kt'lub/,u/ 3a, Kul lwm111,·l.addoh c,ula'uta dna/,l,a11a11 melw.dd£5h. 

47. Ibid. , Ajkt· ci11lw rnb/,a nan ltl:iddwh<'i 111i1111eh. 
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basic ethical considerations, whether age-ol,d or newly arrived at. In all peri 

Halakhah manifests its lively awareness of social, economic, politzcal ana C 

factors in the life of the J ewish community. 

Strengthening Jewish Survival 

Another powerful motive in the dynamic of the Halakhah, cl 

related to the Rabbis' ethical concerns, is the survival of the Jewish pe 
During the period of the Mishnah and the Germara, they wrestled 

the need to preserve the integrity and the viability of the Jewish co 

nity in Palestine. It was by no means an easy task, in view of the h 

taxation and other forms of oppression practiced by the Roman power. 

a result, Jews were increasingly tempted to leave the land of Israel 

more favorable centers of settlement elsewhere, - Babylonia, Egypt 

the Mediterranean littoral. The Pharisees, and the Rabbis after th 

sought time and again to stem this flight by enacting a gezerah, "a res 

tive decree," declaring territory outside the land of Israel "unclean" 

by the adoption of other regulations.48 However, their efficacy wasp 

ably limited in duration. 
It was not easy for the Jewish farmer to maintain his precari 

foothold in the Holy Land. In addition to the various "gifts due to 

priesthood," he was obligated to let his land lie fallow each seventh y 

This problem the Rabbis sought to meet by establishing the princi 

which, they declared, emanated from the Men of the Great Assembly, ti;< 

"the land conquered by Joshua after the Exodus (kedushah rishonah) 

came holy only temporarily (while Jews lived on it), but not for the futu 

Only the land acquired after the Return from the Babylonian E 

(kedushah sheniyah) acquired a permanent sanctity."49 Since the seco 

Jewish settlement was much smaller in extent than the first, it meant thl 

considerable portions of the country were freed from these special bw 

dens. Measures such as these undoubtedly helped to prolong the cxi. 

ence of a J ewish presence in Palestine. 
Ultimately, however, the bulk of world Jewry was to be found outsi 

the land of Israel, in Asia, North Africa and Europe. Now Jewish survi, 

became a desperate battle against heavy odds. Persecution, spoliatior: 

explusion and mas!:,acre made great inroads into the Je,,·ish population 

The pe1 ennial physical hazards of disease and malnutrition also deci­

mated the ranks of the children, as well as their ciders. 

Faced by these perils, medieval Jewry !>aw its preservation dcpendenl 

on a high birth rate, without 1cstriction or qualification . The imperious 

demand for group survival made no a llO\rnnce for individual desires or 

family welfarf'. Only through children and more children cou Id the Jel< 

hope to overcome the tragically high mortality rate. Thus, the im,tincti,·c 

48. See B. Slwbbat 14b a nd µ .. , allcls, and ,ec 1hc detailed studies of Solomon Zeitlin. 

49. B. /fog. 3b; ,ee also B. Ytb. 92h 011 "three i11hcrita11ces" and Rashi ad Ive . 
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wish for progeny was intensified by overpowering religio-national mo­
tives. Hence, the view of the Halakhah that the birth of two children 
fulfills the requirements of the law50 was ignored and parents were 
encouraged to bring as many children into the world as possible. 

A classical passage in the Talmud, repeated six times, permitted (or 
commanded) three categories of women - a minor, a pregnant woman 
and a nursing mother - to use an absorbent to prevent a new concep­
tion. 51 The passage was now interpreted narrowly, in defiance oflinguis­
tic usage, to mean that only one Sage, Rabbi Meir, permitted the practice 
and only for a ch ild wife, while all his colleagues prohibited it for all three 
categories. 52 

Moreover, this basic Talmudic passage p~rmitting (or prescribing) 
birth control was totally ignored and passed over in silence in the medieval 
codes. It is not referred to in the Mishneh Torah of Maimonides or in the 
authoritative Shull/an Arukh of Rabbi J oseph Karo. A distinguished mod­
ern Orthodox scholar writes that "the codes, rather surprisingly, omit any 
direct reference to contracer,li: n aJ g ther.."53 

- The same motivation came into play on a related subject. The Tal-
mud frequent) y voices strong objections to the marriage of young children . 54 

The medieval authorities ignored these objections and urged that mar­
riage engagements be entered into whenever practi able at any age. They 
justified their action by calling attention to the rigors of the exi le, which 
included the perpetual threat of physical attack and economic insecur­
ity. 55 

The ongoing threat to Jewish spi1 itual integrity, stemming from close 
contacts \\"ith pagans, was also a source of perpetual concern. Among the 
eighteengezerot which the school of Shammai succeeded in adopting over 
the objections oft he school of Hillel, before the destruction of the Second 
Temple, was a prohibition forbidding the bread, the oil, the wine and the 
daughters of pagans2§;,•s. 56 

• LJy \ . 
_!Y -;;::::;--

The Role of the Popular Will 

Another factor closely related to the preceding moti\'e of advancing 
Jewish survival is the rrsJ;o11sil1e11fsS of the !lalaldwh to the jJUjJular will, meet­
ing the desires of the co111111on people. Whenever a particular practice did 

50. ',lishnah }'eb. 6:6; Shul/um Aniki,, Yori•h 01'//h I :5. 
:i I . Sec B. Yeb. I h, I 00b; K1•t11buul 39a; B. ,\',dorim 3.'ia; B. Niddah 45a; Tol. l'rb. 2:6. 
--, . Sect 1e ana ly~i s of the lC>-l in R. Gordis, f ,m•1: u///1 S,x: A Morlrn• jP1<'isl, P,, ,jm tiv,· (New 
York, 1~118), pp. 266 f., nnl<' 12,;,,-.•_ , 
53 . I. fakubov1tz,)t,,•11l1 ,tiul1ral E1h1rs (Ne"· Yo1k, 19:i9), p. 169 (itali,s 0urs). 
54.T.( 'B. Ki.!d11.shi11 41 a; B . .\'ulduh 13a. 
55. On the diffic ultin in\'Plved in harmoni,ing I he Talmudic 0l1jc•c tions to chil<l man iages 
an<l the: 111<::dieval prat tile, S<'C D.!lf. fcld111an. Birlh Control i11jt'v:i.;h Luu• (New York, 1968), 
!'I' 1 ili-80. 
5/j_ On "the [ightcLII DLCI ecs" d,-signe<l to, estritl i11le1, our~c b<·I\, "Cll Jew~ a11d p:ig;1ns, 
'te I'. ::,/,,,bl/flt I, 7, :k; B. Sl,a/,uat 13b, 17h 
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not contravene an important religious or ethical norm and enjoyed\\. 

support, the exemplars of Halakhah yielded to the general will \\. 

greater or lesser grace, as the case might be. 

When the people followed a practice on Pesah that seemed to 

tradict the law, RabbiJobanan declared, "Do not interfere with Israel 

they are not prophets, they are the descendants of prophets."57 He 

ceeded to explain that the populace was really following a law which 

had forgotten . Again and again Rabbis seeking to establish the pro 

practice invoked the principle, "Go out and see how the people cond 

themselves. "58 

The Middle Ages offer a striking instance of how the popular 

overrode the accepted Halakhah of the past. Not only did the peo 

create the festival of Simi/at Torah without the support, and often in 

face of opposition, from the recognized Halakhic authorities; they 

sisted upon introducing into the observance of the festival, both in 

synagogue and without, practices at variance with the Halakhah.59 

In modern America, the introduction of family pews, not mere!) 

Reform congregations but also in Conservative ones, is an illustration 

the triumph of the popular will. With the exception of ultra-right\\. 

Orthodox and Hasidic synagogues, Orthodoxy in American has 

yielded on this point, with such devices as separate sections for men~ 

women, token 1ne'1,i1,ot, or raising the women's section-three or four inc 

Conservative leadership has never "sanctioned" mixed pews; they are 

expression of the popular will which has bccn allowed to pr~vail beca 

the leadership recognized important social an<l ethical \alues in the p~ 

tice and no contravention of any vital religious principle. 

The far-flung evidence of the responsiveness of the Halakhah to 

world, a fraction of which has been adduced above, leads inescapabl) 

one conclusion: The notion that the Halakhah and "sociology" are antagon:. 

that are in prrpetual co11Jro11tation with each other and must be kept at a 

length from each other is a major error. "Sociology" is not extraneous to JlalakfuJ. 

it is on integral element in it. . 

To be sure, at any particular n-,oment, the law, which embodies 

received tradition and practice of the past, will be in tension with con 

tions and insights of the present. Bu t it is their interaction that produ 

the body of tradition to be transmitted to the future. This process h: 

created the di alec tic of H alakhah in the past and is the secret of its vital 

for the pres<>nt and the future.* 

57. B. Pcsa~ im 6Gb. 
58. B. Ber. 45a; B. £nib. 14b and o ften. . 

59. See "Siml,at Torah-The T1-iumph nf the Demuc, ,HiL Spit it" in R. Cord is,j11tfau1r.f 

the Mo,h-m Ag" (New York, l 9'i5), pp. 195-~()'l, fo1 the'" ig-in,1\ HalaU,ah, fo, !he fi nal dll 

the Festiva l, for the objt:ctiuns of the R;ih bi na te tu the tle\\·l)' intrnducc·d p1dclice; on s,rnJ; 

Tordh, and L11ei1 ultimate) icldi11g I<> 1he 1,>opul,ir "il l. 

* The au thor expres,<'s his than!-, to his furn1u studL nt, R;ibbi EL"n S, olnic, for 

~•si,tance in ch ecking the refcien,e, and r, ·si•,11, lti11g the ·uu,,,-~ tited in this p~per. 
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A young v.anan related the following story: When she was 17 years old she 
became ranantically involved with a young man who was an Italian Catholic. 
When she became pregnant, he agreed to convert to Judaisn and to marry her. 
He canpleted the course at the New York Federation of Reform Synagogues 
and was converted by a Reform Rabbi of a congregation in that city. 
Suhsequeiltly, they agreed that they did not have an adequate base for 
marriage and they were divorced. 

About tv.o years later, she met a young man fran a traditional conservative 
family, and went to his Rabbi to discuss the wedding. The conservative 
Rabbi recognized the conversion of her first husband and the legitimacy 
of her first marriage. He suggested that fran consideration of the 
traditional background of the family, she should go to an Orthodox Rabbi 
for a bill of divorce (a get) before she remarried. 

The couple went to an Orthodox Rabbi who was ready to arrange for the get 
until he discovered that the first husband had been a convert. The 
Orthodox Rabbi did not recognize the Reform conversion, so that in his view, 
it was if the Rabbi officiate4 at a mixed marriage, sanctifying an 
invalid relationship. 'ffie v.anan asked the Orthodox Rabbi whether 
her former hmsband could undergo full Orthodox conversion so as to be 
qualified for participation in the get procedure. the Rabbi replied 

-~ that conversion for the sake of marriage may be condoned only on the assumption 
bhat living a Jewish life will enentually lead the convert to canplete 

.. .. 

and sincere conversion; conversion for the sake of divorce v.ould lack 
even this possibility and could not be tolerated by Jewish law. When 
the v.arum asked what she should do, the Rabbi ansv.ered that since she 
already had a child, she should never marry again, but spend the rest 
of her life as a single parent who is neither married nor divorced according 
to Jewish law . 

-..... 



The halachic {legal) issues of this case: 

1. A traditional conversion process includes circumc1s1on for a male 
convert and immersion {going to a mikvah) for male and female converts. 
~k~YlNxikHXRHfNxmxE~M~HxxiNMX~X~EHXX 
What are tee sources for this process? Should the Refonn oonversion 

~ process incorporate the traditional requirements? 
, 

2. Has the Jewish corrmunity historically accepted people who seek to 
convert for ulterior motives such as marriage? Should we do eo today? 

3. Traditionally, a Jewish couple was divorced by a formal delivery 
of a bill of divorce {a get). Currently, psychologists talk of the 
need for a fonnal end of a marriage, parallel to its fonnal establissment 
by the wedding ceremony. What is the txaaiti0Mai procedure and the 
general principles of the traditional divorce? Should the Refonn 
movement re-institute some type of divorce process? 

4. The Rabbi in this case has pronounced a sentence against the woman. 
Are there histooical precedents for her status of being in limbo? 
What were traditional means of dealing with this problem? itxtkax~~~iamx 
0oes the problem pmain. to modern times? 

5. Traditionally, if a woman does not obtain a~ from her first 
husband, but marries a second, her children are bastards (mamzerim, sing. 
mamzer). What are the implications of their status as bastards in 
Jewish law? How in general is the status of children determined? 
What are the ramifications for our present times? 



,. 

Glossary 

agunah: a woman living apart from her husband, but still technically 
married to him. 

Chalal. pl. Chalalim: Children of a priest and a woman who was previously 
married. 

Cohen. pl. Cohenim: priests 

Dina DeMalchuta Dina: The law of the land is law. 

Ezrach : A native-born. 

Get: A bill of divorce 

Immersion: going to a mikvah, the Hebrew word is tevilah "dipping" 
0 ri~ t (\q/(1 -N Ger : g;b cal-1 : a resident foreigner. Later, a convert 

( Mamzer fem, mamzeret. pl. mamzerim: an illOgitimate child 

Nachri: a foreigner 

Shach: acronym for Shiftei-Cohen, a 17th century comnentary on the Shulchan 
Aruk. 

Shetuki: A person whose mother is known but whose faher is not known. 

ketuvah: The marriage contract, which makes provision for the woman's 
support in case of a ddivorce. 

apostate: renounce Judaism, Hbrew hemir 



Conversion in the Bible 

Information about conversion in the Bible comes from two main sourees: 

laws directly on the subject, and details in stories from which one can 

ectrapolate procedures. Besides the questionability of trying to extrapolate laws 

on the basis of the narrative passages, there is a further problem. 

The Bible itself is a corpus of material which spans about 2000 years, 

As customs change over time, dating different passages becomes an imporaant 

issue. 

Rosenbloom concludes: originally the ger was "anyone living in association 

with a connnunity which originally was not his own." Early evidence of foreigners 

joining Israel: 
Gen. 12.5: Abram took his wife Sarai and his brother's son Lot and all the 

wealth they had amassed and the persons that they had acwuired in Haran, and 

they set out for Canaan. 
Exodus 12:38: In addition a mixed multitude went out (from Egypt) with the 

Israelites, and much livestock, both flocks and herds. 

Legal categories of people in ancient Israel included the ezrach or native 

Israelite and the nachri, the foreigner: 
1 Kings 8:41: " ... concerning the foreigner who is not of your people Israel. 

~ Samuel 15:19: King David said to Ittai the Gittite, ''Why are you coming 

wiht us? Return and stay with the king, for your are a foriegner and an 

exile. Return to your own place." 

A foreigner who wished to join the Israelites was granted a different status 

and called ger. 
Numbers 9.14: If ager is living with you and wants to make the passover 

offering to the Lord, he must offer it according to the rules and rites of 

the passover sacrificet There shall be one law for you, whether a native 

or ager in the country. 
Deut. 1.16: I connnanded your judges then as follows: Hear out your fel lows , 

and rule justly between any one and a native or ager. 

Numbers 15:14-16: WheE, throughout the generations , ager who has taken 

UQ reside.nee ·with. "'if •· 0r 1 . 
up resiaence with you or lives with you, wants to present an 

offering by fire acceptable to the Lord, just as you do it, so 

shall it be done by any :marnber of the community. There shall 

be one law for you and for the ger , it shal l be a law for al l 

time throughout the generations-.-You and the ger shall be equal 

before the Lord, the same ritual and the samexxixe rule shall ppply 

to you and to the ger who resides among you . 

The procedure for the foreigner to formally join the community , 

and even if there was a formal procedure at all, is unclear . 

Ruth 1:16: But Ruth said , "Don't ask me to leave you or turn 

away , for wherever you go , I will go , where youstay, I will stay , 

your people will be my people, and your G-d will be my G-d , 1·;here . 

you die, I will die and there I will be buried , however G-d 

directs my life, only death will separate us. 
(No other procedure~ are specified in the narrative ) 

Exodus 12.48-49: If a foreigner is living with you, and wishes to 

make the passover offering to the Lord, he an d all the males of 

his household should be circurnci s~d. Then he can be broug~,t into the 

coJ11mun i ty to make the offering, and he s hall be consi<l<.:red as 



a native citizen. But no uncircumcised man shall eat the passover 

offering. One law shall you have for the native born and for 

the ger living among you. 

Isaiah 56.6-7: As for the strangers who join themselves to the Lord 

to serve Him and who love the name of the Lord to minister to him, 

all who keep the Sabbath rules and observe my covenant, I wilml 

bring them to my holy mountain and make them joyful in my house of 

prayer, their sacrifices and offerings will be accepted on my altar, 

for my house shall be called a house of prayer for all people. 

After the exile in Babylonia 586-546, an independent Israelite 

nation ,was not reestablished. The affiliation of the ger was 

no longer national andx~~xx religious, but only religious. One 

may conjecture that there was greater pressure for the ger to 

assume all aspects of contemporary observance. 



Origin of conversion requirEITient of circuncision: 

Ex 12,49: ... no uncircuncised J<1H:X8iM" man shall eat the passover offering. 

Circuncision seaned to be a requ.iranent for being part of the camrunity. 

origin of conversion requiranent for sacrifice: 
Ex. 24.1-8: He said to Moses, 1'Go up towards the 1.Drd, you and 
Aaron, Nadav and Avihu and the 70 ~ leaders of Israel, and 
\\Qrship fran afar. But Moses alone approaches God, and told 
the people all that God said and all the laws. All the people 
answered with one voice and said, "Everything that God tells us, 
we will do." Moses wrote down all that God had said. He got up 
early in the morning and built and altar at the foot of the mountain 
with twelve pillars for the twelve tribes of Israel. He sent out 
the youths to offenmg sacrifices and they sacrificed bulls 
for burnt offerings.. Moses then took half of the blood and 
put it ©n bc,__s1·115 and threw the other half of the blood 
on the altar. Then he took the rook of ,the covenant and read it 
to the people, They replied, "All that God said, we will do and 
we will unserstand. 11 Moses took the blood and sprinkled it on the 
people and said 1 

11This is the blood of the covenant which God 
entered into with you regarding all these matters. 11 

The Rabbis then say, just as the Jews used sacrifices to enter into 
the covenant at Sinai, so all converts who seek to enter the covenant 
must bring a sacrifice, 

origin of conversion requirenent for mmersion : 

Ex. 19.b:l:10: God told -Moses : Go to the people and tell than 
to sanctify thenselves today and tanorrow, and wash 
their clothes. 11 

Though most Medieval carmentators take the \\Ord 11sanctifyt1 to mean 
ready oneself_or_abstain_fran sex , Ma:imonides uses this text as proof 
of the NRm Biblical basis for mmersion . 



Conversion in Mishnaic Times 

I. Introduction to the :period 
~fter the conquest of the Middle East by Alexander the Great 333 BCE, 
the Jews fell under the province of the Greco-Roman empire. 
The Greeksbuilt cities in Judea, and with the growth of these cities 

· grew the need foruraban laws. The next stratum of Jewish law 
_after the closing of the Bible reflects this urban situation. 
These laws were compiled into the Mishnah, written 200 CE, 
but reflect cases and precedents which were established as early 
as the Maccabean revolt 165 BCE , and institutions with perh aps 
even earlier origins. 

II. Attitude of the cannunity was welcoming 
Josephus Against Apion 7 0 CE : The cons i deration give n b y our 
l egislator (moses ) to t he equitable treatment of f oreigner s 
a lso merits attention. It will be s e en that h e took t he b ew 
best possib le measures both t9 s ecure our m·m cus toms f rom 
corr u ption and to o pen them ungrudgingly to a ny who c hoo s e to 
share t hem . To all who desire to come and live u nder the same l aws 
wi t h us, h e give s a gracious welcome. (2.210) 

III? Disagreanents over the necessity of circumcision and irrmer s ion 
I n t he Ta l mud, yevamot 46a-4 7b. Rabb i Yohanan said, To b e 
a c onvert, one mus t be circumcised a nd iITu.~ersed. I f xx one is 
not i :m..f'.lerse d, one is not yet a Jew ." The Rabb is recorded that Rabb i Eliezer (firs t c en . CE ) said about 
a mNK man who was circumcised but no t im..mersed "IIe i s a proper 
convert '' s i nce thi s was the case fo r our forefathers who were 
circumsised but not immersed . Rabb i Joshua said that one ·was 
who was ironersed but not circumcised is a valid convert , since our 
f o remot hers were immersed and not circumcised . But the other s 
said t hat bot h circmnc ision and immersion is necessary , a person 
is not a valid convert unless c i rcumcised and imi~ersed ••• 
yet al l agree that if one is im.l;lersed and not circm:1c~sed , ~e 
is a valid convert . .. . here , "others" refers to Rabbi M!8! Yosi . 

IV. Necessity of cpnverting by a court 

'i:'a, l mud Yevar:1ot 4 7 a : Rabbi Judah (first c entury CE ) said , "A 
~erson must be converted before a court . If he is converted 
privately , it is not a valid conversion." Once a man came 
~efore Rabbi Judah c.nd told him , "I ,;-.12.s converte<l privately . " 
'Rabbi Juc1ah said to him , ''Do you have ui tnesses?" - I:e answeeed 
no . ;'Do you have children? 11 "Yes" !{abbi Judah ruled , "You are 
believed to impugn yourse::lf , but not to irctpuc;n your childr~n . 11 

I I 

i 



v. Disagreanent over procedure for a man already circuncised 

In the Talmud, Shabbat 135 a: Shammai and Hillel N (first centry BCE) differ on the issue of a man who comes to be converted and is already circumcised. Shammai's court holds that a drop of blood must be taken to symb&lize the covenant. Hillel's court rules that it is not necessary to take a drop of blood. 



Conversion in tne Talmud 

Introduction to the oerioo: 
When the Jews were exiled from Judea by the Romans, the center 
of the Jewish community shifted to Babylonia. To respond to 
the needs of the community outside of its homeland, a new 
cornus of law developed, consisting of Gemarah, or comments 
to ihe Mishna. The corpus was compiled about 500 CE and went through 
generations of editing. 

Necessity of circumcision and mmersion before a court 

It /\ 

Yevamot 4 7 a: Rabba said, ,r.I~--=ha-p-pened - t:hat ,a pro)?ecti ve convert 
came before Rabbi Hiya bar Rabi who had been circumcised but not 
immersed. He said to him, " Wait here until tomorrow to be 
immersed." Three things are implied from this s_tory: a) 
immersion n eed s three ( ie a court) b) conversion is not valid 
without circumsision and immersion. c) immersion should not be done 
at night. 

Description of the process of accepting converts 

Yevamo t x 47a: The Rabbis t a ught . _ _ 
A person whot. comes to be converte~resent time should be 
asked, "What do you s e e ube:bttotit that you have come to convert? 
Don't you know that I srael is oppressed and persecuted and revile d 
today?" If the person answers, "I know, a nd I am not worthy," 
he is accepted i mmediately. Tell him some of the easy l aws 
and some of the more stringent l aws . Tell him that the grain 
remaining after the reaping mjx mus t be left fo r the poor, asxaxR is 
the grain in hhe corners of the field s. Tel l him the punishments 
fo r breaking the laws. Say t o him , "You know that until you 
convert~~ you can eat forbidden fat without the punishment of 
excormnunication, you can desacrate .Shabbag without the punishment 
of stoning . How if you eat forbidden fat you will be excor;ununicated 
and if you desecrate Shabbat you will be stoned ." 
As you tel l him of the punishments of the laws, tell him of the 
rewards . Say to him , "You know that the next world is only fo r 
saints , and Israel at this time is unable to bear too muc h 
prosperity or too much suffering ." 
Du t c1on 't elaborate o·r linger on these matters , but circwncise 
him i mmed i ate ly. If shreds remain , circumcise him again. 
As soon as he is recovered, immerse him . When he is being 
immersed , b-10 sascs stand by him and tell him some of the . easy l aws 
and some of the more stringent laws . He irn_rnerses himself , and 
when he ~ets out , he is a Jewin al l matters . For a woman , 
women should bring her into the water up to her neck . Two 
sages should stand outseide and tell lier some of the easy laws and 
some of ~he more stringent laws . 



acceptanne of converts v.no :inmerse thanselves to fulfill a mitzvah 

Yev 45b: The slave of Rabbi Hiya bar Ami had a nonJew irrrnerse herself so 

that they could marry. Rabbi Joseph said, "I can declare her and her 

daughter legitimate converts" ... 
A man was called "a son of a nonJew' but Rabbi Asi said, "Didn't 

his mother irrrnerse herself after her menstrual period? (If so, she was a 

legitimate convert)" 
Another man was called 1 'a son of a nonJ ew''. Rabbi Joshua bar Levi 

said, "Didn't his father irrrnerse hiroself after a seminal anission? (If 

so, he is a legitimate convert.)" 

I 
I 



tne MedievaJ, :Period, 

Introduction to the period 
' 

After the Talmud was closed, new legal fonns arose to answer questions posed by new situations . ResJX)nsa literature, in v.hich an answer was given to an indi­vidual question, was developed an Babylonia, and the answer was issued under the name of the Gaon, the head of the Jewish camrunity (7-rnid-llth century). With the fall of the Caliphate in Baghdad, the ccmnunity's center shifts to the Mediterranean. The Jews of Germany and Provence develop a literature of carments on the TaJmud. Rashi's carmentary of the 11th century contains material fran the Ashkenazic school. This form of literature is further developed by the Tosafot, carmentators of Germany and France of the 12-14th centuries . 
Meanwhile, the Spainish Jews were writing canprehensive codes surrmarizing and organizing the legal decisions of the TaJmud. The most imp:::>rtant codes are by the Rif (Rabbi Isaac Alfasi 1013-1103) followed by Maimonides' Mishnah Torah (1135-1204 . ) Next came Jacob ben Asher's Arba Turim 1270-1340. Jacob was the son of Ahser ben Yehiel, as ashkenazi Jew who fled to Spain, bringing ashkenazi traditions. The cuJmination of the codes is Joseph Karo's Shulchan Aruk, published 1565. Drawing on the three earlier wrks, it becanes the definitive code for Sefardic Jews, and with the additions by the Rana (Rabbi Moses Isserlis) the definitive code for Ashkenazic Jews. ·•as interpreted by severa). 17th century corrmentaries : the ~az ~Y David ben Samuel ha-Levi, the Shiftei-Cohen (Shach) by Shabbetai Meir ha-Cohen, and the Magen Avraham by Abraham Abele Gcmbiner. 

I 
11 
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The necessity of imnersion before a court, circumcision and proper 
intention 
fran Maim::mides' code of law 

Maimonides' Mishnah Torah, Sefer Qiddushim, Issurei Biah chpt. 17 
1, Israel entered into the covenant by circumcision, irrmersion and sacrifice. 
2. Similarly, when a non-Jew wants to convert, circumcision, irrmersion and a 
sacrifice is necessary. 
5. Since there is no Temple, the need for a sacrifiice is abrogated. 
6. A man who was circumcised but was not imnersed, or was inmersed and 
not circuncised, is not converted until he is both circumcised and irrmersed. 
He rrrust be irrmersed before three ~ since three form a 
court. H~ should not be irrmersed on Shabbat or a holiday or at night, but if 
he is irrmersed then, he is converted. 
One who is irrmersed alone or before two is not converted. 
One who says, ''X's court converted and imnersed me'' is not believed until 
he brings witnesses. 
8. A man married to a Jew who~ suddenly says, "I was converted privately" 
is not believed in regard to his children, but is beleived about himself 
and has to be imnersed before a court. 
9. People who act as Jews and observe the laws are considered converts even 
if no witnesses testify that they converted . But if they want to marry , 
they need to bring witnesses or be irrmersed before a court. 
10. A stranger who canes to the carmunity and says, "I was not Jewish •and was 
converted by a court" is beleived ... This holds in Israel at that time since 
it was a carmunity of Jews, but outside of Israel, one needs proofl 
14. Lon't think that Samson or King Solaoon married nonJewish wanen . Rather, 
the secret of the matter : the proper procedure when a person comes to convert 
is to examine them lest they are converting for money or benefit or fear or for 
marrigge . If there is no ulterior motive , tell them the heaviness of the yoke 
of Torah and the bother of doing the laws, to put them off . If they accept 
and are not put off but renurn, receive them. 

15) The court therefore did not accept converts in the reigns of King 

David and King Solomon, for David, lest they were converting from fear, 

[ or Solomon, lest they were converting ·or the glory and honor . For 

anyone who converts from a desire fo r the things of this world are not 

righteous converts. Even so, there were many converts made during the 

reigns of David and Solomon, be fore courts with xirmp: lay judges. The 

high court was susp icious of them . They were not rej ected after their 

conversion in any case, but they were not totally accepted until it 

was seen what they did . 

16. Solomon converted women and married them, as did Samson. Since they had 
ulterior motives and were not converted by a court, they were considered as 
non-Jews. 

17. Therefore the wise men say, "Converts are as hard for Israel as boils." 
~ince most of them convert for ulterior mot ives and lead Israel astray. It 
1~ hard to s~parate them after they converted. See what happened in the 
wilderness with the golden calf and all the things the mixed multitude began . 

-18) A pe3:son w~o wasn 't examined or told the laws and their punishments, 

but was _ci:cu~sized and immersed before three lay men, is converted . 

W~Even if ~tis ~nown thQt he converted for an mlterior motive, if he 
has been ci:cumc::ized and immersed , he is no longer a non-Jew, but is 

sus~ect until his deeds are clear . But even if he returns to idoloLry 

h~ ~s a rcncgad~ Jew. He :an marry a J12w, and it is a milzvah tp retu;n 
w at he lost, since after imncrsion he is a Jew . 



Procedure for conversion 

this procedure is according to Jacob ben Asher's Arba Turirn, Yoreh Deah 268: 

1) A convert must be circumcised and immersed. If already circumcised, 
Rabbanu Hananel wrote that that is sufficient, but his sons must be 
circumcised to enter the community. He is converted by God, but tp insure 
that his sons are properly converted, they should be circumsised. 
The author of Halachot wrote: It is not sufficient, but a drop of blood 
should be taken. 
The author of the 'Itur wrote : If he were born circumcised, it is not 
necessary to take a drop ofblood, but innnersion is sufficient, as for 
a woman . But if he wasn't born circumcised, but was circumcised without 
intent to convert, for example, the Arabs, a drop of blood is necessary. 
Rabbi Ahser ben Yehiel ruled that a drop of blood is necessary. 
(The author then quotes Yevamot 47a-b about procedure): 
One has to be converted before three qualified judges and during the day, 
but after the fact, if it was at night, or before only 2 judges or 
the innnersion was not done expressly for converting, the conversion is 
valid and the convert can marry a Jew. But conversion is only valid 
after the convert accepts the laws. 
The Ri f : Conversion is invalid if before only two or at night and one 
is not permitted to marry a Jew. xix But if such a "convert" should marry 
and have a child, the child is not impugned .... 
A person who comes to a Jewish connnunity, Rhether in Israel or outside, 
and says, "I was properly converted at X court, he is not believed 
until he brings proof. For proof, it is RRa sufficient f or two witnesses 
to testify that they heard that he was converted at X court. But some say 
that he needs complete testimony that witnesses saw him convert, so 
Rabbi Asher ben Yehiel rules . This proof is needed onlt when the person 
was known to have been a non-Jew. If the person was unknown to the 
conrrnunity and came and said, "I was converted at X court" he is believed. 
If he said, '~ was conve t e d privately'' and he has children, he is believed 
about himself but not to disquali fy his ch i ldren. 



Procedure for conversion, including circumcision, :imnersion before a court, 

and proper intent, 
according to Joseph Karo's Shulchan Aruk 

sec. Yoreh Deah 130 

1) To convert, one first must be circumcised. If previously circumcised, 

the man must have a drop of blood taken, though no blessing is said over the 

dro~_ Also, irrnnersj ao is necessary. / 

.When one comes to convert, ask him, ''What do you see that you have come to 

convert? Don't you know that today Israel is persecuted and oppressed 

and reviled?" If he answers "I know and I am not worthy to join you" 

then receive him irrnnidiately. Tell him the fundamentals of the faith: the 

unity of God, the prohibition against worhs ipping idols, and expand on 

this matter. Tell him some of the easy laws and some of the more stringent 

laws. Tell him some of the punishments for breaking the laws, for example, 

"before you came to this level, you ate forbidden fat without punishment 

of excorrnnunication, you desacrated Shabbat without ounishm~nt o f stoning. 
dQne_ 

Shae~; this is in order to 

discourage and warn the prospect. 
- I\. 

But don't daell too long or in greqt detail on the intooduction. Tell the 

proppect the rewards of observing the laws: that he will merit the world 

to come and the only true saint is the wise one who observes the laws and 

understands them. Tell him, "You know, thiex world to come is stored for the 

righteous which is Israel. Though Israel suffers pain in this world, the 

benefits are stored up for them. They can't receive benefits in this world 

others, lest they become haughty and err and lose the reward of the next 

world. So God brings evil upon them in this world so they will not 

be distroyed. Rather, the heathens will be distroyed and the Jews will 

endure. Expand on this matter to fami liarize him with it. If he accepts, 

circumcise him at once. After he is completely recovered, irrnnerse him 

properly without impediments. 

__ . Some rule, that hair must be shaved, and fingernail s and 

noemails pared before irrnnersion. Stand by him, and tell him some of the 

easier and some of the more stringent laws a~ second time while he is 

standing in the water . If the convert is a woman , wome n bring her to the 

water , and the judges wait outside and talk to her whi le she sits in the 

gwater. Then she immerses while they turn away; they leave before she 

gets out of the \\later , so they don't see her. 

After getting out cbf the \Vater ,the convert says a blessing. Once the 

person is imnersed, he is a Jew and may marry a Jew. 

like 



3) All matters of conversion- telling the prospect about the laws, 

circumcision, immersion -- must be done before three authorized judges and 

during the day. This is the rule for proceding. But after the fact, if 

the convert was circumcised or immersed before two or at night or even 

if immersed not ±R expressly for converting, but a man who innnersed for a seminal 

emmissionsxor a woman who immersed for the hnd of her period (that is, they 

are already following Jewish observance) they are converted. They can 

marry Jews. Ax1ram,:axK±r- Accpeting the law must be do~e during the 

day and before three. 

Isserlis: The Rif and Maimonides agree that even after the fact, if 

there were only two judges or it was at night, the immersion is invalid 

and the person should not marry a Jew. If the person marry a Jew and 

have a child, the child is not disqualified. 

-:t:az_: Accepting the law is the essence and the beginning of conversion, 

circumcision and immersion are acknowledging the sentence. 

iaxxxxff 
~: Even ha irmnersion before one judge is valid, as it says in the 

Tosefot. And if a man immersed before one or at night marries a Jew,~ ,t 
8htili is kosher in any case. The child is considered fit for priesthood, 

which isn't the case if for the child_ of a heathen. 

3) For immersion, a court of three is necessary. It should not be 

done on Shabbat or on a holiday or at night, but in any case, if a person 

is immersed, he is converted. 

9) A man who was circumsised because ~f health reasons is not converted. 

If he wants to convert, it is a mitzvah to circumcise him. 

10) A person who comes and says, "I was converted by X court" is not 

believed until he brings witnesses. If the community sees that he acts 

like a Jew and observes the laws, he is considered a convert, even if 

there are no witnesses . Yet he cannot marry until he brings witnesses 

or he immerses before them. 
But a person who comes and says, "I was an idolater and I was converted by 

a court" is believed, since he didn't have to say that he was a convert. 

This is according to the principle xhax of self-inditement. 

~: Maimonidies ruled that all this holds only in Iseeal where the 

entire community is Jewish, but that outside of Israel he needs to furnis h 

proof of his conversion before marrying. But even Maimonidiesa exempted 

travelars from the need to furnish proof. 

11) A Jew who suddenly says , "I converted privately" is believed about himself 

but not regarding his children and he is forbidden to Jewish women until 

he is immersed before a court. 

12) When a prospect comes to oonvert, he should be examined lest he 

want to convert for money or benefit or from fear . Make sure he is not 

converting to marry a Jew. If no ulterior motive is found, tell him of 

the heaviness of the yoke of Torah and the bother of observance to discourage 

them . If they accept and are not put off but raturn, receive them . If 

t.k1,nrn he were not examined or are not told of the rewards and punishments 

of the laws and axa is converted before three men , the conversion is valid , 

even if it is known that he had ulterior motives . He is suspect iimtil he 

acts as a Jew, but even if he return to non-Jewish practices, he is consredered 

a renegade Jew and can marry a Jew. 

_Shach : This is in according to the Tosefpt. Hillel converted someone who 

wanted to be a high priest by reasoning that in the ~nd he would be . 

converted for the sake of God . The BY says from this we deduce that all is 

at the discretion of the court . 



All authorities except one require a drop of blcxxl fran a ·convert \\ho 
was previously circumcised according to Tosafot 

Tosafot carrnenting on: Sharrmai's schpp; says a drop of blcxxl is required 
for a man \\ho was circumcised before caning to convert. Hillel's school 
rules it is not necessary (SHab. 135a) 
The Halachot Gedolot, the earliest canpilation of laws, did not rule 
according to Hillel, but that . .. a convert needs a drop of blood. 
This decision is based on Rabbi Yosi in TaJmud chapter Yev. 46b, \\here 
it says: 
"One \\ho canes and says that he was circuncised but not imnersed, 
Rabbi Judah said imnerse him, Rabbi Yosi ruled, don't imnerse him." 
The text does not mention \\hether a drop of blood is required . 
Rabbi Yosi w:mld have imnersed the man if he had been circumsised for 
the sake of conVErting . We deduce fran this case that if the same 
court did not oversee the circumcision, he could be an Arab or 
Gibeonite already circumcised. Therefore, Rabbi Yosi rules that a drop 
of blood is necessary before :imnersion. He does not imnerse the 
prospect, since he is not converted unless he is 1:x:>th circumcised and 
imnersed. Rabbi Hananel ruled differently that the Halachot Gedolot. 

Rabbi Hananel does not require a drop of 1::xhcxxl 

Carrnenting on Shab. 135a : A man who converts \\hen already circumcised 
needs no improve:nent (that is, a drop of blood.) His sons may be 
circumcised and may becane part of the camrunity since their father 
converted by means of imnersion. He is considered a convert to legitamize 
his children, but not himself . 

Hillel's state:nent is reinterpreted to say he requires a drop of blood 

Bereshit Rabba 46.9 (a later compilation of conments on Genesis): 
Rabbi Eleazar ben Rabbi Eleazar ha-Kappar said ; Shamnai's school and 
Hillel's school do not disagree in either the case of a man 
born circumcised or the case of a man converting \\hen already circumcised. 
They both agree that a drop of blood is required. What do they 
disagree over? Over a child 1:x:>rn circumcised and the eighth day is the Shabbat. 



1. 
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Conversion in Reform 

A call for new procedures 

Pittsburg Conference Nov 1885: ---

Inasmuch as the so-called Abrahamitic rite (circumcision) is by many, and 

the most competent, rabbis no longer considered as a conditio sine qua 

non of receiving male gentiles into the fold of Ju:dai:sm, and inasmuch as am 

new legislation on this and kindred subjects is one of the most imperative 

and practical demands of our reform movement, be it 

Resolved, that a con:nnittee of five ... be entrusted with framing a 

full report to be submitted for fiaal action to the next conference. 

(The next conference, called for 1886, did not meet.) 

conversion by oath and docunent 

CCAR conference New York, 1892: 

Resl~ved that the CCAR ... considers it lawful and proper for any officiating 

Rabbi ; assisted by no less than two associates, and in the name and with 

the consent of his cangregation, to accept into the sacred covenant of 

Israel, and declare fully affiliated with the congregation 'Del '3 r? QJ 1'tl) 

any honorable intellegent person who desires such affiliation, without any 

initiatory rite, ceremony or observance whatever; provided such person 

be sufficiently Hl'.fM acquainted with the faith, doctrine and religious 

usages of Israel; that nothing derogatory to such person's moral and 

mental character is suspected; that it is his or her own free will and 

choice to embrace the cause of Judaism and that he or she declare 

verbal ly, and tn a document signed and sealed before such mff icia teing 

rabbi and his associates , his or her intention and firm resolve: 

1) To worship the One Sole and Eternal God and none besides him. 

2) To be conscientiously governed in his or her doings and omissions 

in life by God 's laws, ordained for the dhild and image of the Fathe r 

and ~faker of all , the sanctified son or daughter of the divine covenant . 

3) To adhere in life and death, actively and faithfully, to the sacred 

ca s·ue and mission of Israel, as marked out in Ho ly t>lx:ki: Write. 



theoretical principles as reasons to dispense with circumcision 

Adopph S Moses (1840-1902) 
";;;Now what principles are involved in the proselyte question? Why, the 
very highest -- the principle whether Judaism is merely the tribal • 
religion, the religion of the one Jewish people, or whether it is in its 
nature and tendency a universal religion. Is Judaism merely an historical 
appendage to the Jewish race or is the Jewish race a mere appendage to Judaism? 
Surely, the idea is that the Jewish race has been and is but a providentxial 
means to a high spiritual end, to propagate Judaism among the nations of 
the earth, to make it universal in practice, as it is in theory, to cause 
it to become in the deepest and highest sense a far reaching, elevating and 
humanizing moral power! We have then a mission to mankind, a message for the 
families of the earth! to 

What fmows from this idea as the xk reception of proselytes? Obviously 
the principle that those Gentiles should be considered and treated by us 
as our coreligionists who sincerely base their whole theory of life and 
conduct on the ethical monotheism of Judaism sans Christian phrase and 
mental reservation. Q?hat rites and ceremonies should be observed? Let a 
simple declaration suffice, made in the presence of the Rabbi and a number 
of representative men and women! Would you dispense with the so-called 
Abrahamitic rite (circumcision) a~d the proselyte oath? Most 
certainly! Why should the idiosyncrasies of tradition be allowed to 
interfere with the advancing and expanding life of Judaism? Let no 
meaningless ceremonies and deterrent rites come between Judaism and 
the world. Has not history taught is impressively enough of the 
folly of such ways?" 



Refonn Responsum advancing the dispensibility of circumcision 

OCAR Yearbook 1892 p.66-128 
Dr. Aaron Hahn: 
The Rabbi Lipnan Mulhauser, who lived in the 16th century, declared ... that 
circumcision is a mere cerEIOOny, and by no means, as sane claim it to be, 
an essential of Judaisn ... Rabbi Eliah Misrachi's idea in his 1::x:>ok 
Sefer Mayim hnukim, is that while the rrother should 
imnerse herself to become a Jew, her boy, who was born at that time, is 
not obligated to be circumcised nor to be imnersed. He should be admitted upon 
the strength of a religious vow. 
Rabbi Judah Arye Modena in his book Bechinat Ha,.,..Kabbalah wrote: 
A convert who canes to Embrace Judaisn should be told what the 
sense of the circumcision is. If he does not care to be circumcised let him be 
imnersed, and in virtue of that cerem::my, he shall be considered a :Jew in 
every respect. But if to such a convert a !1'lXm boy is born after he has 
converted, he shall have it circumcised. 

I suggest .... that in questions of such vital importance 
the congregations have a right with reference to the 
deliberation of the Central Conference, to decide for themselves. 

a reply in favor of retaining circumcision 

Dr. Isaac Schwab: ... Within the pale of the true Jews no authoritative 
dispensation of full proselytes from the initiatory rite was ever decreed 
by the ancient doctors is to me beyond any doubt. 

The ger was debarred from the passover sacrifice unless he v.ould undergo 
circuc1s1on. That the sign of the covenant should have been dananded of a 
proselyte ami but for the participation in the Passover rites, and not 
for other occasions and cases of mational-religious life, is an hypothesis 
not warrented in the least by a carrron sense interpretation of Scripture. 

For all the uncertainty in the definition of the Mosaic ger ... we have 
to assert that all our ancient theologians held fast to the initiatory rite 
as the indispensable condition of the admission arrong Jews of proselytes, 
who wished to become full manbers for all national religious purposes . 

. .. We ask, further , is it conceivable that Hillel should, in the 
case of the second Talmudic narrative in question, have imposed on the applicant 
nothing else than the acceptance of that ethical maxim, 11What is hateful to you . .. " 
when we are aware, upon the best rabbinical authority, that the school bearing 
his name Beth Hillel-- were were so vigorous on the question of admitting 
Gentile converts that they affirmed dogmatically that the previous state of their 
uncircucision is a real, intense defilanent, cleaving to then pet even after the per­
formance of the circtnncision and not yieldillg even to the rite of 
imnersion, inless they be also sprinkled with the waters of purification and thms 
cleansed of a ceraronial impuirty ... ( 

fues not the Talmud relate of Rabbi Joshua ill Yev, that he propsed imncrsion 
as sufficient for illitiatillg a convert? 

To this we must reply the following: T¢he Talmudj cal account jn 
question must be studied accurately in its entire context . It seans, fran 
the form ill which the entire rrelative discussion in Yevarrot is rendered, that once 
upon a time the thane of incanplete conversion was broached in the acad011y of 
Jarnnia. EUezer, Joshua and a number of mother doctors partidipated ill the 
debate upon it. The object in proposing this thane appe:::i.-rs ... to have been to 
ar:i;-;i,ye a,t a clear anq correct judg;·nent on the proulen \\ilPthcr a.n incanpJ ete 



conversion~ though undertaken in good faitb, 1 sb,ouJ,d avail in case of such a convert's union with a Jewish fanale, wbich v.ould result in a living issue. Is this issue to be regarded as an Israelite or a Mamzer (bastard)? For it is to be kept in mind that the rabbis declared children out of mixed marriaged of pagans with Jews, rnamzerim (bastards), no less than those caning fran incestuous relations .... This view is, that Eliezer, Joshua and their fellow-acadanicians dchsputed on .the legal consequence of an incanplete conversion as regards the -ramk of the progeny, if such should happen to spring fran the union of the deficiently initiated convert with a native Jewess. • 
But there was then and there no question at all as to the dispensableness of either of the tv.o·rites, circumcision and imnersion, in all cases of proposed, real and thorough transition of Gentile proselytes to 

Judaisn. 

repl~ for dispensing with circumcision on the grounds of the spirit of the times 
Henry Berkowitz: "He belives that the usages consecrated by age, but which habe become .untenable by reason of the changed conditions and requiranents of life, ought to be reyised and _tr:ansformed." 



contents of a reform manual for converts 

1925 CCAR Yearbook 

preparErl by the Carmittee for the Preparation of a Manual for the Instruction of 

Proselytes 
the manual shall have three parts: 
1. A historic presentation of Judaisn's attitude to the nonJew. The a:im 

will be to show to those who are interestErl in becoming one with us ... that 
our religion is vmoleheartedly open ... 
2. This section will be in three parts: 

a. brief synopsis of the history of Israel 
b. cardinal teachings: 

i. Our conception of God along the lines of ethical monotheisn 
li. Individual responsibility vs. viaarious atonenent 
iii. Revelation 
iv. Judaisn'd place and purpose in the v.orld 
v. Choice of Israel 
vi. The sp::tiitual unity of Israel 
v11. The place of the Synagog in our religious life 
and other moral and ethical teachings, for example, the ten corrmandments, 

Love your neighbor as yourself, sanctify yourselves for the Lord your God is holy, 

our laws of broad charity, our ideal of peace, and so on. 
c. A reprint of the Conversion Service 

3. The rites and custans of Judaisn 



contenporary suggested procedure, with optional imnersion 

Doppelt, Polish, Conversion: 
It is a Mitzva for a non-Jew who is connnitted to living a Jewish life and casting his or her lot with the Jewish people, to become converted to Judaism, as did Ruth the Moabite who said, "Your people shall be my people, and your God my God." (Ruth 1.16) 1. Non-Jews may be converted upon completion of a course of study in Judaism and the Jewish way of life, and upon xim first convincing a Rabbi of their firm intentions, their character and the renunciation of their former faith. the very 2. Tije course of study should last at~least two months and should include borth formal instruction in Judaism and instruction in the shills of Jewish living, such as prayers, Shabbat observance and Holiday observance. In a number of communities, classes for would be converts are offered by the local Association of Reform Rabbis or jointly by Reform and Conservative Rabbis. 

3. No one should present himself or herself for conversion, nor should anyone be encouraged to convert who still has an attachment to another religion. This would be disruptive to the person's life and to the life of others. 
4. Converting with the intent of marrying a Jew is a legitimate motive as long as the convert honestly wishes to live a Jewish life and conscienti9usly bmild a Jewish family. 5. A convert fulfilling the requirements for conversion with integrity, is a full-fledged Jew with all the status, privileges and responsibilities of one born a Jew. 
6. Wherever possible, a conversion should be conducted by 3 Rabbis. Where this is not possible, at least one Rabbi should officiate and at least two member of the Congregation should be present. 7. Some Rabbis encourage Tevilah (ritual immersion) for female converts. 8. The conversion service should be private, but the convert may be presented to the congregation at a Shabbat service following the conversion. 



Conversion in the Bible 

Information about conversion in the Bible comes from two main sourees: laws directly on the subject, and details in stories from which one can ectrapolate procedures. Be sides the questionability of trying to ex trapolate laws on the basis of the narrative passages, there is a further problem. The Bible_ itself is a corpus of material which spans about 2000 years, As customs change over time, dating differe nt passages be comes an imporaant issue. 

Ros enbloom concludes: originally the ge r was "anyone . living in association with a community which originally was not his own." Early evide nce of foreigne r s joining Israel: 
Gen. 12.5: Abram took his wife Sarai and his brother's son Lot a nd all the wealth they had amas sed and the pe rsons that t h e y had acwu i red in Haran, a nd they set out f or Canaan. 
Exodus 12:38: In a ddition a mixed multitude went out ( from Egyp t) wi t h the I srae lite s, and much lives tock, both flocks and h e rds. 

Legal c a tegorie s of pe ople in ancie nt Israe l include d the ezrach or nativ e I srae lite and t he nach ri, t he f ore i gner: 1 Ki ngs 8:41: " ... co ncernin g the f ore i gne r who is not of your people I srael. 2 Samue l 15:19: King Da vid said to Ittai the Gittite, ''Why are you coming wiht us? Retu r n and s t a y with the king, for your are a for i egne r and an exile. Re t urn t o y our own place." 

A for e i gner who wis h ed t o j oin the I srae l ites was gra nted a diffe r ent status a_-nd call e d ger. 
Numbers 9.14 : If a ge r is l iving with you a nd wants t o make t he passover - offering to the Lord, he mus t o ffe r i t a cco r ding t o the ru l es and rites o f the passover sacr i f i ceJ There shall be one l aw fo r you , whether a nat i ve or a ger i n the country. 
Deu t. 1.16: I" comma nded your j udges then as fo llows : Hear out you r fellows , and rule justly between any one and a native or ager. Numbers 1 5 : 14-16 : WheJin, throughout the generations, ager who has taken u_21.-oe-s id~~ ----P-r --l . · . • up resiaence with you o r live s wi t h you, wants t o present a n offering b y fire acceptable t o the Lord, just as you do it , s o shal l i t be done b y any mB.Inbe r of the community . There shal l be one law for you and for the ger , i t shall be a law for al l time throughout the gencrati o ns -. -You and the ger shal l be equa l before the Lord, the same ritua l and the samexxike rule shal l ppply t o you and t o the ger ,-1ho resides among you . 

';l'he procedure for the foreigne r to formally join the comrnuni ty , ·and even if there was a forma l procedure at all , is unclea r . Ruth 1 : 16 : But Ruth said, ::Don ' t as k me to l ec1ve you or turn away , for wherever you go , I wil l go , where yousLay , I wil l stay , your people wil l be my people , and you r G- d will he my G-~ , Uhcre you die , I wiil die an d there I will be buried , however G-d directs my life , only clcath wjJl separate us . (::Jo ether procedures are specifie:d in the i1c:1.rrativc ) 
l~xoc::i.us 12 . li8-49 : If a forcig1,cr is livjng with you , ;:3nd wjshcs to ~1akc the p2ssover offering to tl:e Lord , he and ;:'11 1 the rP.2 l es of hj s ]Y,11sc--!,0 1 d should be circui,,cis6d . ':then he can be bl.C..L"t<j11t. i :1-L O U1c. cor;;,mnit.y t..o r,10J:e the offer.j;-ig , an d he :,hi'.ll be consic~C!rcd 0 s ~ 



a native citizen. But no uncircumcised man shall eat the passover 
offering. One law shall you have for the native born and for 
the ger living among you. 

Isaiah 56.6-7: As for the strangers who join themselves to the Lord 
to serve Him and who love the name of the Lord to minister to him, 
all who keep the Sabbath rules and observe my covenant, I wilml 
bring them to my holy mountain and make them joyful in my house of 
prayer, their sacrifices and offerings will be accepted on my altar, 
for my house.shall be called a house of prayer for all people. 

After the exile in Babylonia 586-546, an independent Israelite 
nation was not reestablished. The affiliation of the ger was 
no longer .national andx~0xi religious, but only religious. One 
may conjecture that there was greater pressure for the ger to 
assume all aspect s of contemporary observance . --



Conversion in Mishnaic Times 

I. Introduction to the period 

~fter the conquest of the Middle East by Alexander the Great 333 BCE, 
the Jews fell under the province of the Greco-Roman empire. 
The Greeksbuilt cities in Judea, and with the growth of these cities 
grew the need foruraban laws. The next stratum of Jewish law 
after the closing of the Bible reflects this urban situation. 
These laws were compiled into the Mishnah , written 200 CE, 
but reflect cases and precedents which were established as early 
as the Maccabean revolt 165 BCE, and institufions with perhaps 
even earlie~ origins. 

----- -

II. Attitude of the comnunity was welcoming 

Josephus Against Apion 70 CE : The consideration given by our 
legislator (noses) to the equitable treatment of foreigners 
also me rits attention . It will be seen that he took the be~ 
best possible n e asures both tp secure our own customs from 
corruption and to open them ungrudgingly to any who choose to 
share them. To all who desire to come and live under the sane laws 
with us, he gives a gracious welcome. (2.210) 



Disagreanent over accepting converts with ~lterior ITDtives: 

Shabbat ::> LO\. Once a nonJew came before Sharnmai and asked, "How many Torahs 
do you have?" "Two" he replied, "A written Torah and an oral Torah." 
"I accept the written Torah, but I don't believe in the oral Torah. Convert 
me so that I may learn the written Torah." Sharnmai became angry and sent 
him out. He went to Hillel, who converted him. Hillel said to him, "A,B,C,D" 
the next day, he reversed the letters. The student pootested, "Yesterday 
you didn't teach it this way." Hillel said, "Don't you rely on me? So I 
rely on the oral Torah." 

Another time a nonJew came to Sharnmai and said, "Convert me on the 
condition you teach me the entire Torah while I stand on one foot." Sharrnnai 
drove hime away with his measuring rod. He went to Hillel who converted him: 
'~hat is hateful to you, don't do to anyone else. This is the whole Torah, 
the rest is commentary. Go now and study." 

Another time, a non-Jew was passing behind a synagogue and heard the 
reader say, "These are the clothes they are to make : a breastplate, an ephod,' 
a robe, a fringed tunic, a headdress and a sash. (Ex. 28.4) 11 He inquired, 
•~horn are they for?" They said to him, "The High Pr~est." He said to 
himself, "I'll convert and become the High Priest." So he went to Shannnai 
and said, "Convert me so that I may become High Priest." Shamrnai drove 
him away with the measuring rod he had in his hand . He went to Hillel who 
converted him. Hillel said, "No one can be appointed king until they 
are familiar with the lay of the kingdom. Go and study the lay of the kingdom . " 
He began to study and when he came to the verse: ... when the Tabernacle is to IJu(Y) I.SI 
be pitched, the Levites shall set it up, any outsider who encroaches 
shall be put to death." he asked, "Who does this refer to?" They told 
him, "Even to David king of Israel himself." The convev1: reasoned , ''Even fo r 
Israel~ who are called Ged 's children , and whom He loves greatly, as 
it is written in the Torah, "The Lord xia says, "I srae l is My first-born child. 111 

(Ex. 4.22!i yet it says about them they would be put to death, a simple 
convert£,~ came in his staff and cloa«k, so much the more so." He 
returned to Sharnmai and said , "I could never be fit to be High Priest, as 
it says, "Any outsider who encroaches shall be put to death." 
He went to Hillel and said, "The humility of HiUel! Let a blessing be 
upon you, that you brought me under the wings of the Shekinah." 

Later on, the three happened to meet together. They said, "The 
harshness with which Shammai judged us almost drove us from the world , 
the humility of Hillel brought us unde r the wings cf the Shekinah. 11 

From here the sages taught: Be patient and humble like Hillel 
and not harsh like Sharnmai. 



Talmudic Times 

Introduction to the period 

When the Jews were exiled from Judea by the Romans, the center 
of the Jewish community shifted to Babylonia. To respond to 
the needs of the community outside of its homeland, a new 
corpus of law developed, consisting of Gemarah, or comments 
to the Mishna. The corpus was compiled about 500 CE and went through 

. generations of editing. 

Necessity of trying to discourage prospective converts 

' Yevamot x 4 7a: The Rabbis taught \_ 
A person whoi comes to be converted in The present time should be 
asked, "What do you see trhe:htircbtit that you have corne to convert? 
Don't you know that Israel is oppressed and persecuted and reviled 
today?" If the person answers, "I know, and I am not worthy ," 
he is accepted immediately . Tell him some of the easy laws 
and some of the more stringent laws. Tell him that the grain 
remaining after the reaping mtx must be left for the poor, asxaxR is 
the grain in hhe corners of the fields. Tel l him the punishraents 
for breaking the laws. Say to him, "You know that until you 
convert~~ you can eat forbidden fat without the punishment of 
excommunication, you can desacrate Shabbag without the punishment 
of stoning. Now if you eat forbidden fat you will be excommunicated 
and if you desecrate Shabbat you wil l be stoned ." 
As you tell h im of the punishments of the laws, tel l him of the 
rewards. Say to him, "You know that the next world is only for 
saints , and Israel at this time is unable to bear too much 
prosperity or too much suffering ." 
Dut don't elaborate or linger on these matters , but circumcise 
him immediately. If shreds remain, circumcise him again. 
As :soon as he is recovered , immerse him . When he is being 
immersed, two sages stand by him and tell him some of the _easy laws 
and some of the more stringent laws. He immerses himself, and 
when he gets out, he is a Jewin all matters . For a woman , 
0omen should bring her into the water up to her neck . Two 
sages should stand outseide and tell her some of the easy laws and 
some of the more stringent laws. 



acceptance of converts with ulterior motives 

Yev. 45b: The slave of Rabbi Hiya bar Ami had a nonJew imnerse herself so 
that they could marry. Rabbi Yosef said, I can declare her and her daughter 
legitimate converts ... 

A man was called "son of a nonJew'' but Rabbi Asi said, ''Didn't his 
mother imnerse herself after her menstrrial period? (If so, she was a legitimate 
convert)" 

Another man was called "a son of a nonJew'' Rabbi Joshua bar Levi said, 
''Didn't his father imnerse himself after a saninal Emission? (!$ so, he is 
a legitimate convert)" 



~ ••• •, .Discussion of the status of people converting fran ulterior rrotives 

Yevamot 24b: Mishnah: If a man were suspected of intercourse with 

a servant who later was freed, or with a pagan who was later 
converted, he cannot marry her . But if he married her, they 

may remain together. A man suspected of intercourse with a 
married woman who was later divorced, he may not marry her and 
if he married her, they cannot remain together. 
Gemarah : This text implies that the pagan can be a valid 
convert even though she converted to marry. But this contradicts 

a ruling: it doesn't matter whether a man converts for a woman, 
or a woman converts for a man, or a person converts for a royal 

feast or converts to be an officer of Solomon, they are not 

converts. 
This ruling must be from Rabbi Nehemiah, since Rabbi Nehemiah 

ruled : It doesn't matter if people convert from fear of 
Divine anger (see 2 Kings 17.35) or from a dream, or from fear 

of being conquered (Esther 8.17) they are not converts unless 
they convert at the present time (That is, just after the Hadrianic 

wars, a time of great suffering for Jews, so that converts 

could not have bRRRXl:!'l.~xxxaxR~ hadxMxxx ulterior motives) . 
Does this statement mean today? No, it means times like that time. 

Rabbi Isaac bar Samuel bar Marta said in his teacher's name: 
The law follows the opinion that all are converts . 
But if the conversion of the woman in the Mishnah was valid, why 

is the marriage recognized only after the fact ? 
Because of Rabfui Assi who said , "Put away from thee a deceitful mouth 

and perverse lips." (ie, don't give credance to the rumors by 
marrying.) 

• f ,_ 
., 



the Medieva:I, :Period, 

fn:troduction to the period 

After the Talmud was closed, new legal fonns arose to answer questions posed 

by new situations. Responsa literature, in v.hich an answer was given to an indi­

vidual question, was developed an Babylonia, and the answer was issued under 

the name of the Gaon, the head of the Jewish carnrunity (7---mid-llth century). 

With the fall of the Caliphate in Baghdad, the camrunity's center shifts to 

the Mediterranean. The Jews of Germany and Provence develop a literature of 

carments on the Talnrud. Rashi's carrnentary of the 11th century contains 

material fran the Ashkenazic school. This form o:{ literature is 
further developed by the Tosafot, cannentators of Germany and France of the 

12-14th centuries. Meanwhile, the Spainish Jews were writing canprehensive codes surrrnarizing 

and organizing the legal decisions of the Talnrud. The most important codes are 

by the Rif (Rabbi Isaac Alfasi 1013-1103) followed by Maimonides' Mishnah Torah 

(1135-1204. ) Next came Jacob ben Asher's Arba Turim 1270-1340 . Jacob 

was the son of Ahser ben Yehiel , as ashkenazi Jew who fled to Spain, bringing 

ashkenazi traditions . The culmination of the codes is Joseph Karo's 
Shulchan Aruk, published 1565. Drawing on the three earlier "½Drks, it becanes 

the definitive code for Sefardic Jews, and with the additions by 
the Rena (Rabbi Moses Isserlis) the _definitive code_ for Ashkenazic ~e~--'---­

,as interpreted by several 17th cenfury conmentaries : the ~az ~Y David 
ben Samuel ha-Levi, the Shiftei...:.Cohen (Sha.ch) by Shabbetai Meir ha---0:)hen, 
and the Magen Avraham by Abraham Abele Ganbiner . 



the Medieva). :Period. 

fntroduction to the period 

After the Talnrud was closed, new legal fonn.s a.rose to answer questions posed 
by new situations. Responsa literature, in '\\hich an answer was given to an indi­
vidual question, was developed :in Babylonia, and the answer was issued under 
the name of the Gaon, the head of the Jewish camrunity (7-mid-llth century). 
With the fall of the Caliphate in Baghdad, the camrunity's center shifts to 
the Mediterranean. The Jews of Germany and Provence develop a literature of 
carrnents on the Talmud. Rashi 's carmentary of the 11th century contains 
material fran the Ashkenazic school. This form of literature is 
further developed by the Tosafot, carrnentators of Germany and France of the 12-14th centuries. • 
Meanwhile, the Spainish Jews were writing canprehensive codes surrmarizing 
and organizing the legal decisions of the Talmud. The most imJX)rtant codes are 
by the Rif (Rabbi Isaac Alfasi 1013-1103) followed by .Maimonides' Mishnah Torah 
(1135-1204.) Next came Jacob ben Asher's Arba Turim 1270-1340; Jacob 
was the son of Ahser ben Yehiel, as ashkenazi Jew v..ho. fled to Spain, bringing 
ashkenazi traditions. The culmination of the codes is Joseph Karo's 
Shulchan Aruk, published 1565. Drawing on the three earlier v.orks, it becanes 
the definitive code for Sefardic Jews, and with the additions by 
the Rana (Rabbi Moses Isserlis)_the _definitive cod~ _for Ashkerur.zic ~e'-'!'S~---­•a.s interpreted by several 17th century comnentaries: the ~az ~Y David 
ben Samuel ha-Levi, the Shiftei...:.Cohen (Sha.ch) by Shabbetai Meir ha-Cohen, 
and the Magen Avraham by Abraham Abele Ganbiner. 

----



The necessity of inrnersion before a court, circumcision and proper 
:intention 
fran MainDnides' code of law 

Maimonides' Mishnah Torah, Sef er Qiddushim, Issurei Biah chpt . 17 
1. Israel entered :into the covenant by circumcision, imnersion and sacrifice. 
2. - Similarly, when a non-Jew wants t o convert , circumcision , inrnersion and a 
sacrifice is necessary . 
5. S:ince there is no Tanple, the need for a sacrifcice is abrogated. 
6 . A man \IDO was circumcised but was not imnersed, or was imnersed and 
not circuncised, is not converted until he is 1:x:>th circumcised and imnersed. 
He rrrust be irrrnersed before three :({X~mm~~[Xl,rnIB!XX~ s:ince three form a 
court . He should not be irrmersed on Shabbat or a holiday or at night, but if 
he is inmersed then, he is converted. 
One who is inmersed alone or before t\\O is not converted. 
One who says , 11X' s court converted and imnersed me'' is not believed until 
he br:ings witnesses . 
8 . A man married to a J ew whoN suddenly says, "I was converted privately" 
is not believed :in regard to his children , but is beleived about himself 
and has to be irrmersed before a court. 
9. People \IDO act as Jews and ob.serve the l aws are co·nsidered converts even 
if no witnesses testify that they converted . But if they want to marry, 
they need to br:ing witnesses or be irrmersed before a court . 
10. _A stranger who canes to the carrnunity and says, "I was not J ewish and was 
converted by a court11 is beleived . .. This holds :in Israel at that time s:ince 
it ·was a carrnunity of Jews, but outside of I srael, one needs proofl 
14. D:m't think that Samson or King Solaron married nonJewish v.anen . Rather, 
the secret of the matter : the proper procedure when a person comes to convert 
is to examine them lest they are converting for money or benefit or fear or for 
marrigge . If there is no ulterior rrotive, tell then the heav:iness of the yoke 
of Torah and the bother of doing the l aws , to put then off . If they accept 
and are_ not put off but r ti.urn, rec~ive then. ___ • 

15) The cour t therefore did not accep t converts in the reigns of King 

David and King Solomon, Ior David , l es t they were conver ling from fea r, 

.for Solomon, lest they were converting ·or the glory and honor. For 

anyone who converts from a desire for the things of this wor ld are no t 

righteous converts. Even s o, there were many converts made during the 

reigns of David and Solomon, before courts withs~ lay judges . The 

high cour t was suspidous of Lhem . They were not rejected after their 

conversion in any case , but they were not totally acce pte d unti l it 

wa s seen wha t they did . 

16. So lo mon converte d wonien an d marr i ed them, as did Samson . Si nee they had 
ulterior mo ti ves an d were not converted by a court , they were considered as 

non-Jev✓ s. 

17. Therefore the \'li se me n say , 11 Converts are as hard for Israel as boils. 11 

since most of them convert for ulterior mo tives an d l ead Israel astray. It 
is hard to separate t hem afte r they converte d. See what happened in the 
wil dernes s with the go l de n calf and al l the things the mi xe d mu ltitude began . 

~] 8 ) A person ~-,ho wasn I t examined or told the laws and their - 1 
b t · • d . pun1.s1menls , 

u was c1.rct.:;-;is1.ze and Jnnnersed before 1-hree lay me n j s con t d 
H r . f . - k , ver e • 

. ; .:.vP n __ J • ~ t 1.s ._ nown tha ~ he converted for an iiilterjor r::otive , if he 

~:-s __ C(:·11 c1.rcL::~~1zed ~nd n·,:ncrsed , he is no J oneer a non--Jcw , but is 

~•
1s,: 1:cl unti l his cleens .:,re c]ear . But even if he rc,lurns to ido1olry 

.. c J s a r ;;.__•-2.cle Jew Pc .,.1 ~-, 1- ·y a J d · · ' 
I:;. • • -- ~, '·"• J C\,1, ,::.,, 1.t lS a mi 1·7,v2. h tn ,-('1·1,--n 

\-h·1 t lie ]" 0 t • 'l . I:' ~ .1. 
• •~ ..... . , , since a, r ,1 .. ;r11•r:,;jun he is a J<·w . 



Tooafot rule that one who converts for ulterior motives is a convert 

Toseffeot connnenting on Yevamot 24B "The law follows . . 
~~es~ (w~o converted for ulterior motives) are conv!:~s?,:1n1on 

e aw is according to the one who said they are all co~verts. 

Jacob ben Asher's code Arba Turim agrees 

Yoreh Deah sec.268: 

that all 

A man \\ho converts to marry or a \\Qllan who converts to marry or one who converts 
for the sake of a royal feast or one v.ho converts fran fear or fran a 
dream, all are converts. 



---- --- ------- ----

A person who converts for ulterior rrotives is a Jew 
rules of intention by Joseph Karo's Shulchan Aruk sec, Yoreh Deah 130 

9) A man who was circumsised because 9f health reasons is not converted . If he wants to convert, it is a mitzvah to circumcise him. 10) A person who comes and says, "I was converted by X court" is not believed until he brings witnesses. If the community sees that he acts like a Jew and observes the laws, he is considered a convert , even if there are 'no witnesses. Yet he cannot marry until he brings witnesse s or he immerses before them. 
But a person who comes and says , "I was an idolater and I was converted by a court'' is believed, since he didn't have to say that he was a convert. This is according to the principle xhax of self-inditement . Shach: Maimonidies ruled that all this holds only in Iseeal where the entire community is Jewish, but that outside of Israel he needs to furnish proof of his conversion before marrying . But even Naimonidiese exempted travelers from the need to furnish proof . 
11) A Jew who suddenly says, "I converted privately" is believed about himself but not regarding his children and he is forbidden t o Jewish women unti l he is innnersed before a court . 
12) When a prospect comes to oonvert, he should be examined lest he· want to convert for money or benefit or from fear . Nake sure he is no t converting to marry a Jew . If no ulterior motive is found, tell him of the heaviness of the yoke of Torah and the bother of observance to discourage them . If they accept and are not put off but return, receive them . If thexe he were not examined or are not told of the rewards and punishments of the laws and ab'.s: is converted before three men, the conversion is valid, even if it is known that he had ulterior motives . He is suspect intil he acts as a Jew, but even if he return to non-Jewish practices, he is cons~dered a renegade J ew and can marry a Jew . 

_S hach: This is in according to the Tose fp t. 
wanted to be a high priest by reasoning that 
converted for the sake of God . The BY says 

at the discretion of the court . 

Hille l converted someone ~ho 
in the end he would be 
from this we deduce that all is 



converts with ulterior motives accepted, according to a modern Orthodox authority 

Tosefot on Yev. 24b: 
The tosefot brings down many instances where converts were admitted into Judais:n, such as the daughter of Pharoah v.ho married king Sabanon, In the days of the 
Gibeonites, the increase of converts over Jews reached 150,000. In 
the days of Queen Esther and Mordechai, it is written that many converted by thenselves. AJsp., the famous story of the one who came to Hillel and 
asked to be converted while standing on one foot. The other story is also quoted, of the v,anan who came to Rabbi and asked to be converted so that she could marry a certain student. In all these cases, the Tosefot finds 
a justification to fit. 

We gather that when saneone canes to be cnverted and is informed of · v.hat is required and accepts all that is required of that person and goes 
through all the religious laws required, that person should be converted 
without any attention given to his or her motives. We have thex right 
to assume that the conversion will be in the long one a :si lasting one. ,. 

these carrnents to Tosefot are by a modern authority . 



Refonn Coversions 

a convert should agree to a statenent of imm: intention 

CCAR conference New York, 1892 : 
Resl~ved that the CCAR ... considers it lawful and proper for any officiating 
Rabbi; assisted by no less than two associates, and in the name and with 
the consent of his cangregation, to accept into the sacred covenant of 
Israel, and declare fully affiliated with the congregation D<2.1'3 r~0 Ttl' 
any honorable intellegent person who desires such affiliation, without any 
initiatory rite, ceremony or observance whatever; provided such person 
be sufficiently aiip£ acquainted with the faith, doctrine and religious 
usages of Israel; that nothing derogatory to such person's moral and 
mental character is suspected; that it is his or her own free will and 
choice to embrace the cause of Judaism and that he or she declare 
verbally, and tn a document signed and sealed before such mfficiateing 
rabbi and his associates, his or her intention and firm resolve: 
1) To worship the One Sole and Eternal God and none besides him. 
2) To be conscientiously governed in his or her doings and omissions 
in life by God's laws, ordained for the dhild and image of the Father 
and Maker of all, the sanctified son or daughter of the divine covenant. 
3) To adhere in life and death, actively and faithfully, to the sacred 
casue and mission of Israel, as marked out in Holy Wrti Write. 

accpetance of conversions for ulterior rrotives 

CCAR 1947: 
It is our Reform practice always to accept a proselyte who intends 
thereby :o be eligible to marry a Jew, provided, of course, we 
are convinced that the candidate is serious and reverent in the 
intention to convert ... Since the traditional law is doubtful as 
to the acceptance of proselytes whose intention is to marry a Jew 
suggest that we acc~pt the following statemtn as principle: ' 

The CCAR considers all sincere applicants for proselytizing as 
acceptable whether or not it is the intention of the candidate to 
marry a Jew. 

we 



Divorce :in the Bible 

Introduction 

Information about divorce in Biblical times comes from two main sources: 
laws directly on the subject, and details in stories from which one can 
extrapolate procedures. Beside the questionability of extrapolating 
laws on the basis of narrative passages, there is a further problem. 
The Bible itself is a compilation of material which spans about 2000 
years .. As customs change over time, the difficulty of dating passages 
becomes an important issue. 

The basic laws of divorce 
Deut 24:1-3: 

If a man marry a woman and she doesn't please him because he finds something : 
obnoxious about her, then he should write her a bill of divorce and put 
it into her hand and send her out from his house. If she leaves his 
household and becomes the wife of another man and the second man rejects 
her, writes her a bill of divorce, hands it to her and sends her away 
from his house, or the second husband die, then the husband who first 
divorced her shall not remarry her. She has become disquailified for 
him and the remarriage would be abhorrent to the Lord. 

In one story, a v.oman takes the initiative 

Judge 19:1: 
In those days before there was a king in Israel, a man from the tribe 
of the Levites who was living at the other end of the hill country of 
Ephraim took a concubine from Bethlehem in Judah. Once his concubine 
deserted him and returned to her father's house in Bethlehem, and stayed 
there for four months. Then her husband set out with an attendant and 
a pair of donkeys to woo her and win her back. 



Divorce in Mishnaic Times 

Introduction 
After the conquest of the Middle East by Alexander the Great in 333BCE, the Jews fell under the control of the Syrian-Greco empires. The Greeks built cities in Judea, and with the growth of these cities grew the need for urban laws. The next stratum of Jewish law after the closing of the Bible reflects this urban situation. These laws were compiled into the Mishnah, edited 200 CE, but reflect cases and precedents which were established as early as the ~ccabe~n.revolt of 165 BCE, and institutions with perhaps even earlier origins. 

Sane of the rules for the writing of the get 
2.3 The&:_! (bill of divorce) may be written with anything lasting, on any type of paper or surface. 
2.5 Anyone may write a get, even a deaf-mute , an imbecile or a minor. A woman can write her own get and a man can write his wife"s receipt for the get, since the get is validated only by being signed correctly. 3,2. One who writes copies of a get should leave space for the husband's ~ name, the wife's name and the date ... Rabbi Judah forbids preparing a form in advance. Rabbi Elazar also forbids writing a get in advance, since it must be written expressly for the speci~ic woman. 9.3 The essential formula of the gat is "You are free to marry any man" Rabbi Judah gives an Aramaic formula: "This is your bill of divorce and letter of dismissal and get of liberation which frees you to marry any man you want." 

9.8 If a get was written in Hebrew and the witnesses signed in Greek, or if it was written a in Cg-eek and the witnesses signed in Hebrew, or if one witness signed in Greek and one in Hebrew, or if it was signed by the scribe and one other witness, it is valid. 9.4 There are three types of get which are xnxaixi, but if the woman defective remarries, her children are legitamate (that is, RX she is not considered married to her first husband): if the husband wrote it himself but there were no witnesses to sign it, or a scribe wrote it and it was witnessed but without the date, or if there were only one witness who saw him write the whole get. .. Rabbi Elazar says, "Even if there were no witnesses to the writing of the get , if it was given to the woman in the presence of witnesses, it is valid, and she may collect her ketubah money even from mortgaged property, for witnesses only sign the get for the sake of the ~elfare of the conrrnunity. 
Cases when the court can force -the husband to give a divorce 

7,9 A man who developed defects can 't be forced to be /divorced . Rabbi Sm.mean ben Gamliel rules that this rules o~ly applies to minor defects, but for major ones, he should be Lo rced to divorce her . 
• h '7 10 These are the cases in which men are forced to a divorce : a man wit b~ils or who has an offensive nasi& smel l, or who c~l~ects dog e~ctemen:h or is a co ·ersmith or a tanner, whether these conditions gegan e ~r~ e ppd · Rabbi Meir said "Even if the wife agreed spec1..fa:cally 

marriage or uring , ' "I h ht I 
to marry him despite this condition, she is entitled to say, t oug 



Divorce in Mishnaic times 2 

I d • t II could endure it, but I cant en ure 1. 

But the majority ruled, "She must endure it even against her will, except if 
her husband has boils because xka she will weaken him" 
Once in Sidon a tanner died and had abrother who was a tanner. Though the widow 
would usually have to marry the brother, in this case the majority ruled that 
she could refuse to marry the brother. 

Other laws concern the appointing of an agent and the details of witnesses~ 

Surrmary of material contained in the P'.)Ok of Divorce of the Mi_shm~~: ___ _ 
_ . _ _ 1. C re dent i a 1 s 

of the get and of witnesses; nullifying a non-delivered get. 
2. Authentication by witnesses; get must be written and signed in one 
day; qualified and authorized writers, valid materials, reliable 
authorized intermediaries. 3. Get must be specifically drawn up for the 
woman concerned; authorized beaer or substitute. 4. Cancellation of a get 
before delivery; widow's dowry and support; captive's and slave's status. 
5. Regulations concerning alimony, damages, debt, dowry, usurper's use of produce 
confiscated property, transactions with minor and deaf-mutes. 
6. Husband's right to annul the get before its delivery, divorcing a minor. 
7. An insane man' s order to have a get drawn up is void; procedure for writing 
a get if he's stricken dumb, other conditions and the validity of the get. 
8. Validness of a get for different statuses of husband and wife, 
invalidity of a get with incorrect names or date. 
9, Any deviation of the essential pronouncement of the get , 11 You are 
free to marry any man 11 when the get is presented renders it invalid. 



Divorce in th.e Talmud 

Intvoduction 

When the Jews were exiled from Judea by the Romans, the center of the 
Jewish connnunity shifted to Babylonia. To respond to the needs of 
the urban connnunity living outside of its homeland, a new corpus of 
law developed, consisting of Gemarah, or connnents to the Mishnah. This 
material was compiled about 500 CE and went through generations of 
editing. 

General principles of divorce 

Gittin 33a: Jews are married by the authority of the Rabbis and marriage 
is dissolved by their authority. 

If the divorce is mutual, there is no concept of assigning the responsibility 
of the end of the marriage to one of the partners. 

Gordis concludes: "The attitude in life towards divorce is strict ... but 
the law on divorce is liberal." 

the language of the get 

Gittin 19b: The get may be written in any language, as it was ruled in 
Mishnaic times: the get can be written in Hebrew and the witnesses sign 
in Greek, or it can be written in Greek and the witnesses sign in Hebrew. 

the formula of the get 

Yev 115a: Abaye said, ... "a get was found in Nehardia reading; JYear the twon of 
Kolonia , I Endrolinai of Nehardia divorce and release my wife X. 
Samuel"s father sent the get to Rabbi Judah Nesiah, who ruled that all Nehardia 
should be searched (lest someone else have that name .) Rava said, "If that 
holds, the whole world should be searched. In fact, he sent that message 
only not to embarass Sameul's fathe r, because the get was valid. 

Yev . 116a: A ge t was found in Sura and in it was written: In the 
town of Sura, I Anan bar Chaya of Nehardia divorce and release my wife X. 
The Rabbis searched from Sura to Nehardia and didn't find another Anan ban 
Chaya except for an Anan bar Chayaof Hagra who was in Nehardia . Witnesses 
testified that Anan bar Chaya of Hagra was with them in Nehard ia the 
day the get was written in Sura. 
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v.anen initiatigg divorce 

'Ille Palestinian_Talmud, a document roughly parallel to the Babylonian 

Talmud but compiled earlier in Palestine, records an insertion in the 

ketuvah (marriage contract) reading: if he divorces ... if she divorces ... 

but the full cl~uses are_not given in the extant text (Jer. Ket 30B) 

In another section of this talmud, a ketuvah is recorded with this 

clause: If this one be married to that one, her husband, and she 

be displeased with his companionship (seeks divorce) she shall take half of 

her ketuvah money." (Jer. BB 16C) 

cases in v.hich the man can be forced by the court to give a divorce 

Ketu. 77a: ----. 

Mishnah : A man who cteveloped defects con't be forced to be divorced. 

Rabbi Shimon ben Gamliel holds that this rule only BfI.ies to minor defects, 

but to major defects he should be forced to divorce her. 

Gemarah: Rabbi Judah interpreted this first statement to mean that the 

defects arose during the marriage . Hiya ban Rav interpreted this to mean 

that the tafects husband had these defects prior to the marriage. 

Those who interpret~ that the defects arose during the marriage also 
\ 

forbid divorce for defects the man had prior to the marriage, since the woman 

must have known about them yet agreed to marry him anyway. 

'Illose who interprete the defects as arising before marriage do not 

apply this ruling to defects which develop during marriage . 

For those who interprete the first statement as the defects devloped 

during the marriage, it is appropriate to distinguish between minor 

defects and major defects for which he can be forced to divorce. 

Tii.ose who interprete the first statement as the man had the defect 

prior to marriage--what difference should it make whether these defects are 

major or minor, since in either case the woman must have known about the, 

yet agreed to marry the man anyway? She might have thought she could 

tolerate him, but found that she couldn't. 

Major defects are interpreted by Shimon ben Gamliel to include if 

the husband were blinded, if his hand were cut off, or if his leg were 

broken. 
Rabbi Aba bar Yakov said that Rabbi Yohanan followed the decision of 

Rabbi Shimon ben Gamliel. Raba said rhe Rabbi Nachman followed the 

anonymous ruling . 
.... Rav said, "A husband who says he will not support his wife whould 

be forced to divorce her and pay her he r ketuvah. 

Rabbi Elazar told this ruling to Samue l, who exclaimed, "Force him to 

support her rather than force him to divorce he r, you fool. 11 Rav 

answered, "No one can live with a snake." 



a husband may not stipulate whan his divorced wife may or may not marry ' " 

Mishnah in Gitin 82a: 
One who SB..)(! divorces his wife saying, "You are free to marry any man but Mr. X" Rabbi Eliezer says this divorce is valid, the majority rule that it is invalid. Gem: 
Does the word "but" here mean "except I or "on condition that" 1) Perhaps: If it means "except", that Rabbis differ from Rabbi Eliezer in that the husband has left an omission in the get by not making Wer free to marry any man. 

If it means "on condition" ( that is, you are divorced on condition that you don't marry Mr. X) the majority agrees with Rabbi Eliezer that this is a condition l~fe any other (that is, the get is effective at once, while the condition has to be fulfilled 1 ater) 
or perhaps 2) The disagreement is overt the meaning "on condition" and whe111 the meaning is "except" Eliezer agrees that the get is invalid since it omits the ideas that the woman is now free to marry any man. (By examining the implication of another verse,the Rabbis deduce that the "but" here has the meaning of "except": Ravina said, "All houses of Jews are made impure by leprosy, but those of heathen. 11 here the correct meaning of "blilt" must be "except. 11 I~o.rd. means '!..--CJ =-€ - -0l:ls-es-of---x11\ffll==-hea--te:rr 

-wherr g_re::no:t=rle:f:i:i:e:-d:;=the=B~s of d e~e:eeme-deftie-d-
If the phrase means "on condition that the houses of heathens are not defi 1 ed, then the houses of Jews become defiled" then when the the houses of heathen are defiled, the ~ouses of Jewws cannot be defiled, which is absurd. Also, we know from elsewhere that the houses of heathens cannot be defiled, from the verse: "I have set this ~e pl age of leprosy in the house of the land you possess. 11 So only houses in the land you possess can be defiled, and not the houses of heathens. So we conclude that 11 but 11 means "except. 11 

) 

(A long discussion follows in which Rabbis bring in objections to Rabbi Eliezer and other refute the objections, others introduce some general principles, and debate whether these principles can apply to this case or not) 
84a: We can conclude that Rabbi Eleiezer and the majority agree that once she is separated from him, she is separated completely (that is, he cannot dictate whom she can or cannot marry.) 



restricting v.anen's opportunities to force a divorce 

Yeb. 112a: It was ruled, "Ormginally it was held that in three cases a woman 

had to be divorced and was paid her ketuvah: one who says "I am unclean to 

you" or "the heavens are between us" or ''Xee: ''May I be kept away from the 

Jews" This ruling was later revoked lest a wife be attracted to another 

man and disgrace her husband with charges. Rather, one who says "I'm 

unclean to you" must bring proof. For the wife who says, "The heavens 

are between us" (Rashi: he denies her her conjugal rights) the 

husband is requested to act decently toward her. One who vows, ''May 

I be kept away from the Jews, her husband is excluded from the vow, so 

they may remain married. 

A v.ornan can force her husband to give her a divorce on the grounEis of childlessness 

Yeb 65b: A case in which a woman sought a divorce on the grounds that 

she was childless came before Rabbi Yohanan at his court in Caesaria 

and he ruled that they should be divorced and she should be paid her ketubah .. . 

perhaps the ruling was favorable because she made a special plea, as did 

a woman who presented her case beofre Rabbi Ami and asked to be paid 

her ketuvah . He siad, "Go away, you can't claim your ketuvah for seeking 

a divorce for being childless."• She replied, ''What shall become of a woman 

like me who has no one to provide for my old age?" In this case, he ruled 

the husband is forced to pay the ketuvhh . 

Similarly, a woman came before Rabbi Nachman. When he ~uled that she 

couldn't claim her ketucah for a divorce granted for being childless, 

she said, "Doesn't a woman like me need a staff for support and a hoe 

to dig my grave?" He ruled that in that case the husband m;st be 

forced to pay her ketuvah . 



Divorce for the Rishonim 

After the Talmud was closed, new legal forms arose to answer question posed 
by new situations. Responsa literature, in which an answer was given 
to an individual question, was deve;oped in Babylonia and the answer 
was issued under the name of the Gaon, the head of the Jewish community 
{7- mid-11 centru~.) With the fall of the Caliphate in Baghdad, the 
community shifts to the Mediterranean. The Jews of Gerraany and France 
develop a literature of comments on the Talmud. Rashi's commentary of the 
11th century contains material from the Ashcenazic schools. This form 
of literature is further developed by the Tosafot, Rabbis of Germany and 
France of the 12-14th century. They also continue using Responsa forms. 
Meanwhile in Spain and North Africa, Rabbis write comprehensive codes 
summarizing the legal decisions of the Talmud. The most important codes are 
by the Rif {Rabbi Isaac Alfasi) 1013-1103, followed by Maimonides' Mishnah 
Torah 1135-1204, followed by the Arba Turim, written by the son of Asher 
ben Yehiel, an Ashcenazi Rabbi who fled to Spain. His Ashcenazi customs 
are reflected in his son Judah's work 1270-1340. The culmination of 
the work of codification is the Shulchan Aruk by Joseph Karam published 
in 1565. It becomes the definitive code and marks the end of the period 
of the Rishonim and the beginning of the later Rabbis, the Achronim. 

1. General principles 

Maimonides Laws of Divorce. Miahnah Torah 
8.1 A man who issues a conditional divorce, if the condition is fulfilled, 
his wife is divorced and if the condition is not fulfilled, she is not 
divorced. When the condition is fulfilled, she is mm vorced from the ti me the 
get is delivered into her hands. 



Divorce for Rishonim 2 

2. the Get and its form 

Maimonides Mishnah Torah. Laws of Divorce: 
1. A woman is only divorced by a written document which is called a get. 
There are ten basic aspects of divorce set in the Torah: 
a) The man is only divorced voluntarily. 
b) The divorce is made through a written document and no other way. 
c) The subject of the get is that he divorces her and has removed her 
from his possession. 
d) It should express the idea of separation between them. 
e) It should be written expressly for her. 
f) It must not require any other act except delivery. 
g) He must give it to her. 
h) He must give it to her in the presence of witnesses. 
i) He must give it to her as a bill of divorce. 
j) Only the husband or his agent can give it to her. 
The other feature of the_ get', for example, the date and s_i gnature of witnesses 
are Rabbinic in origin. 
2. How do we know that the Torah set these ten essentials? 
It is written (Deut 24.1): If she fails to please him ... 
This phrase implies that he divorces her voluntarily, but she can be divorced 
against her will. 
11 
••• he writes ... 11 implies the necessity of a written document. 

11 
••• for her ... 11 implies expressyy for her 

11 a letter of separation ... 11 implies that the contract should express separation 
11 and hands it to her ... 11 implies that the get must be handed to her, or her 
agent, or her courtyard, which are all considered as her hand as will be 
explained. 
11 and sends her away ... 11 implies the get must express that he sends her away 
and not that he sends himself away from her: 
3. If he wrote: you are sent from me, you are divorced from me, you are free to 
yourself, you are permitted to any man, or suchlike, the divorce is valid. 
The essential formula is 11 You are permitted to marry any man. 11 But if 
he write 11 ! am not your husband, I am not your betrothed, I am not your 
man'; this is not valid, since he can't send himself away. Similarly, if he writes 
to his wife, 11 You are a free woman" this is not valid. 
5. She is divorced as soon as she received the get, even if she is 
still living in her husband's house. C:SJu. n.01-+- pc..~ 

Tosafot Gitin q q : It is customary to write the get in tw~lve lines, 
but if there are more or less, it ss valid. 

Rif Gittin 9: 
I~N The get is composed of the toref, the binding part of the document, and the 
tofes, the remainder of the document. The tofef consists of the ~ame of the 
man, the name of the w.oman and the place. Some say, also the formula, 
"You are permitted to any man / 11 
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Shulchan Aruk 120 Even haEzer: 
the get should be written by her husband or his agent, so the safer should 

give the parchment and ink and all the things for the writing as a gift and the 

husband should pay the sofer. After the fact, this procedure is not 

necessary. But the sages SJY the woman should pay the safer, because of the 

laws of abaddoned wives. 
3. The woman doesn't have to be present if the witnesses know the couple, 9f rr-r 

if one of the witnesses know them .... but in emergencies the get should be· 

written and delivered even if the witnesses don't recognize the woman. 

4. The safer cannot write a get unless expressly directed to by the husband. 

122.l Anyone may write a get, except for five types of epgeple, a Samaritan, 

a slave, a deaf-mute, an imbecile or a minor. Even the woman can write it 

for herself if her husband asks her to write it, then she gives it to 

him and he delivers it back to her. 
125:1. The get must be written in clear, indelible characters. 

126.1 The get may be written in any language of Jews or of nonJews, for 

example, Provencal, but if written partly in one j!,anguage and Iii partly in 

another, it is invalid. Now it is customary to write it . in Aramaic 

(The section then goes on to detail how each word should be wrttten in 

Aramaic, how it should be spel~~d, how the characters should appear in 

ixxxW~meRxf~XK the text.) 

Ra mbam cont: 3.15 Anyone may write a get except for 5 types: a nonJew, a slave, 

a deaf-mute, an imbetile, a minor. Even the woman can write her own get. But a 

Jew who violates Shabbat is like a nonJew . 
.a..1 A--1ffiifrwba~a cendi tional di vorce:;=tf=tRC:::coRditi oo i.s-. 

3. Women forcing a divorce 

Maimonides Mishnah Torah Laws of Divorce 
2.20 A man who is ordered by the court to divorce his wife, but he doesn't 

want to grant her the dfvorce.: A Jewish court should give his lashes until 

he says he wants to grant the divorce. Then the get is given and is 

valid. Also if a nonJewish court lash him and tell him XA to do what 

the Jews ask of him and the Jewish community pressure him through the 

non-Jewish court until he will grant a divorce, the get is valid. But if 

a non-Jewish courtxf~x~ takes it upon themselves outside of Jewish law 

to oppress him until . he writes a divorce, the get is not valid. Why are the 

other cases valid, since they are against his will? Someone wh o is forced 

to fulfill an obligation is not oppressed by the court, rather, he oppresses 

himself by his evil intentmon. 

Shulchan Aruk Even HaEzer 119.6 
A woman can be divorced against her will. 



Divorce 
Rambam. Issut 4.15 in Yad: 
One 'Ml.O marries a Samaritan or servant, it is as if they never married. 
Also, a ncim Jew or slave wlX> marries a Jew, rheir marriage is not valid. 
An apostate 'Ml.O married, though be is a nonJew by choice, this is 
a valid marriage, and the wife \\Ollld need a get to divorce. 

Wanen forcing divorce; 

Shulchan Arak, E.H. 154.i 
3, • One 'Ml.O says, "I will nto feed nor support her'-' Force him to feed and 
support her, If the court cannot force him, for ample , if he -is too poor 
to support her or he doesn't want to support her, if she wants, the court 
shall force him to divorce her and :lmJt pay her her ketuvah. Similarly f<hr 
a man who \\Ouldn't have sex with his v.tilfe. 

Ber Hetev: he is liable for her support all the time up to when he 
finally issues the get. 

Isserlis: Similarly for a man who is \\Ont to be angry and kick his wife 
out of the house, he is forced to divorce her since he is not supporting her 
and is witholding sex, which she is entitled to, so says Tosephtt and Rifash. 
A man who beat his wife regularly, the court forces him with all their punishments 
to make him swear he will not do it again . If he does, &l!Tie rule that the court 
should force him to divorce her inmediately, md: others say after he has been 
given one or tv.o other chances, since it is not the way of Jews to beat their 
wives. Rather, it is the custom of the nonJews. All this applies if he begins 
the matter, but if she curses him for no reason or belittles his father and 
mother or rebukes him, sane say he may hit her and sane say even if she is an 
evil v.ornan it is forbeidden to hit her. 'The first explanation is primary. 
If it is not known who caused the problan, the husband is not believed to 
say she -egan it, for all v.anen are considered proper. Rather, sit down 
between then afterwards to see who causes the problan. If she curses h:im for 
no reason, she should be divorced without payment of her ketuvah, especially 
if she is v.ont to curse h:im and after there is testimony to the fact. 
1. These are those men forced to divorce and pay their ketuvah : he who 
develops a S11elly mouth or nose, or becanes a collector of dog l eavings, or 
a coppersmith or a tanner ~F-a. If she wants, she may stay 
with such a husband. If a man develops leprosy, he is forced to divorce her 
and pay her the ketuvah. Even if she wants to stay with h:im, she is not 
heeded and they are forceably separated, because she only fufther weakens h:im . 
If she says, nI will live with him with witnesses to he v.on 't have sex with me, 
she is heeded. 

Isserlis: &me say that nonJews can force h:im to give the divorce, 
but sane disagree. &me say a Jew who becanes an apostate is forced to divorce 
his wife if he leads her to s;in, for example , by giving her nonkosher food 
XXXl8!XXi or he transgresses his vow to her ... If he visits a prostitue, .. and 
there are witnesses who saw him with xa adult orers , sane say he whould be 
forced to divorce his wife. If he has nonJewish children, there is no 
need to coubt the truth of the witnesses . 

4. Aman vm.o deve:PJOpS defects after marriage , even if his hand or foot is 
cut off or his eye is blinded, and his wjfe does not want to stay with h:im. 1 

he cannot be forced to divorce her and give her the ketuvah. If she wants to s:x 
stay she may if not she is under the laws of the rebellious wife . ' , , 
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Wanen forcing divorce 2 

Isserlis: Sane say this rule applies to one leg, band or eye, but if 
lx>th legs orb.ands or eyes are distroyed, he can be forced to divorce her. 
So says the 'fur and the Rosh, 
6. A v.anan m10 dEIIJa!lds a get on the claim that she is not suited to have 
children fran her husband, she is not heeded. If she claims that she 
wants to have children, so she will have a son to lean on and she doesntt 
have a child already and she claims he is the cause since he is impotent: 
if she lived with him 10 years and was never pregnant and if she is not 
claiming her ketuvab. so that it is felt that she wants a divorce to increase 
her ketuvah or for an ulterior motive, her claim is accepted, even if he 
has children fran another wife, because he might have been injured afterward . 
He if forced to divorce her and pay her the 200 zuz of the ketubah, but no 
additional sum. . 

Ber Hetev: Mo additional sum as a present, but an additional 
third as is the custan among us is pennitted by Rabbi Isaac the Elder: 
presents given her by her husband at the time of the fixing of the match are his 
presents given to the husband are his 
presents given to the wife by others at the weddingare hers, m1ether given by 
her family or his family to her. 

ShA cont: He gives her her bridal things and m1at she brought with her, and 
her ketuvah. If he says he will marry another w::man to examine himself, 
he is permitted, If the second wife becomes pregnant, he divorces both with 
their ketuvah ... In any event, if it is known that he is sterile, and she is fertile . 
if she dEIIJa!lds it, she can danand a divorce :imnediately. 

Isserlis: he cannot say he will marry a second wife to examine himself. 
In any case, the first is entitled to her ketuvah . 

7. If she claims he is impotent and requests a divorce and he denies the charg~ 
sane say she is believed (Tur: even during the ten years) and he is forced to 
divorce her :imneidately, but not to give her the ketuvah (Bach: since he denies 
the charge) but if he divorces her of his free will, he pays the ketuvah. 

Bet Yosef in-th~ ~, r C) u ~ sane say even if he can 
have sexual relations with another wife, he must pay the first her ketuvah, 
so if he is unable~ with the second wife, the first cannot return and 
accuse him. 
8. If it is known that he wants to go to a different country, make him swear th 
that he v.on't go, or force him to issue a divorce before he leaves conditional 
on his returning by a specific date. 
9. If the husband must flee the country because he carrnitted a crime, he 
should be forced to divorce. 
+A· ... If a v.anan miscarry, gets preganant again, and miscarries t hree times, 
sne is considered to be a mi:tcarrying V,QTian. Her husband is forced to 
divorce her and pay her ketuvah and she is permitted to marry another. 
13, If he syas she miscarried during these t en years of marriage, so he 
doesn't have to divorce her, but she says she didn't miscarry, she is believed. 



The cersnony for grab.ting a get, accord:ing to the Shulchan Aruk, 
with modifications by Isserlis (for the aschenazi Jews) 

Isserlis: Not any one can write a .get. Only an expert :in gittin IIRy. If one 
is notan expert in dchvorce laws, he should not busy himself with these matters. 
2. The Sofer (writer of the get) and _tv.o witnesses must be present, who are 
not related to each othe~ no~ the wife nor the husband, 
11. It is _necessary to be acknowledge that this is Mr. X and this is his wife 
Mrs. X. 
13. The sofer gives the parchment, ink: 1 quill and all other writing materials 
to the husband who lifts then as a sign of purchase. 
14. The presiding Rabbi asks the husband, . "Are you giving this get voluntarily 
without being forced? If you made any restriction or vow or oath that forces you 
to issue this .get, tell us and we will release you." 
the husband answers, '' I have not vowed nor sv.orn and I am under no force but 
f:r;an my own free will I issue.this. get with a whole heart and not under 
coersion or with reservations." . 
If he says he sv.ore or was und~ pressure to give it, he is released before 
so that it is not as if he does it fran coersion. 
15 . . The husband hands that writing materials to the sofer before the witnesses 
and says before then, . "Write me a get for . the purpose of divorcing my wife X 
daughter of X, and for the purpose of separation. I give you permission to 
write as many documents as needed until one is valid (kosher) without any 
flaws iRxti either in the writing or the signing, accprding to the decision of 
Rabbi X. 
Isserlis: It is a custan that if the get is invalid the first t:ime, the whole 
procedure is r epeated.. 
16. "And you, X and Y are wit nesses and wil l s i gn this get which sofer X son of 
X wti tes for me , for t he purpose of divor cing my wife daughter of , and 
for t he purpose of our separation. I give you permi ssion to s ign as ma.µy 
documents as meeded intol one is valid according t o the deci s ion of Rabbi · 
without any flaws in the writing or in the signing. --
Isserlis: This is said in any language he wants. The witnesses answer: 
"We will do so." 
19. The husband pays the sofer, but it is valid if t he wife pays. 
20. The husband says before witnesses , '' I have cancelled before you any protests 
I may l odge against this get of being coersed, and all decl arations t hat I may 1 
l odge ~ to revoke this get, I hereby decl are to be null and void. I 
test i fy on my own behalf that I have done nothing with will invalidat e t his get 
and I inval i date any wit ness or wit nesses v.ho t esti f y that I did or said 
any thing whi ch v.ould invalidate thi s get." 
21. The wi t nesses , whan the husband told to witness the writi ng of the get, 
must be t he ones to s i gn the get and must be present when the names of 
the husband and wife and t he date i s written , and must hear that i t i s 
written expressly for this couple. 
R2 39w The parchment is measured out and cut , so there is no need t o cut it after 
i t is written. 
42. 13 lines are ruled out , the last in tv.o parts for the witnesses names . 

66 . The Rabbi and the witnesses read the get and t he signature of the witnesses . 
After they read it I the Rabbis a...sks the Sofer : '' Is this the get you wrote 
with the writing materials you were given by the directions of the husband · 
for himself and fo divorce his wife __ daughter of ? '' 



procedure, 2 

He answers ''Yes~ 
I . 

Isserlis: before witnesses. 
the Rabpi asks one witness, "Did you hear the husband direct the sofer to write 

it for himself and to d<hvorce his wife · ' daughter of · . ? Do you recognize 

that this is the get? Did you sign by order of the husband? 

(Isserlis: Did you sign by order of the husband who ordered you to sign for 

himself and m to divorce his wife daughter of · ?)' 

Did you sign for him and to divorce his wife daughter of ? 

Ix> you recognize your signature? Did you sign before· §}Our canpanion? 

fu· you recognize his signature?" The witness answers yes to each of the 

questions. Ix> the same for the1 second witness, . • 

74. He gives the get' to the husband and asks him again if he issues the 

get voluntarily . 
• 

75. The husl:ruld nullifies his portests a seoond time as recorded above. 

81. The Rabbi says to all present before the transnission of the get, 

11 If there is any person present mo knows any flaws that invalidate the get 

and wants to testify .against it, be must do. so before it is given _ 

(Iss: and anyone vmo knows a reason ·must speak)" because after it is- given 

it will be forbidden to register canplaints against it. " ' 

71. The \\Uilan is ordered to ranove the ring fran her finger, lift her hands 

open then and bring then together to receive the get . She should not tip 

then so that the get will not fall . . • 

(Iss: It is the custan to cover the we.man's face until the Rabbi speaks 

with her and she receive the get 1 for oodesty 1s sake. He xks asks her if she 

receives the get voluntarily . ·She answers yes . Otaers are more stringent 

and say, 11 If you sv.ore or vowed, you are released fran then. " The Rabbi 

says, 11Know that by this get you are divorced fo:x:xn your husband.") 

74. The husband puts the get into her hands. As he does so, he says, 

"Here is your get, (Iss: 1'receive your get)') You are divorced fran me with it 

and are free to marry any man . " 
75. After he puts the get into her hands and renoves his hands fran it, 

she then closes her hands and holds on to the get and raises up her hands 

to show her possession of it. Then the Rabbi takes it fran her hands 

and reads it again before witnesses. 

~ss: and ~fr says that he asks the witnesses the same set of questions again ) 

He prohibits any canplaints fran being lodged against the get. 

76. The get is torn irl tv.o and put· aside. ·- • • 

77. The Rabbi warns the w::xnan not to be married within 90 days fran that day. 

28 9:IDC 8. If the husband wants to divorce his wife on any conditions, he 

cannot make any condition in the writing or the signing , but when lb.e hands 

it to her. • -

99. If he is giving her the get on -condition, when he gives it to her h~ . 

says , ''Here is your get and you are divorced fran me with it. You· are free 

to marry any man on condition that I do not return fran today within twelve 

~ months,· this ·will be your get effective today . If · I return within that 

. time, and appear before X and Y, this is not your get . Let my wife be believed 

about me to say that I did not return and .console her ." • • • 

U the husband. is dangerously ill,ia.Iices1.y&lat 'the time of divorce, "Here is 

your get; You are divorced from me with lt. You are free to marry any man 

on condition t hat if I don't die before day X inclusive; this is not your 

get. · but if I die within this time , this is your get . '' · • . 



Divorce for the Rishonim 

the fonn of the get 

This is the fonn of the get used by the Rif (Rabbi Isaac Alfasi 1013- 1103), 
a Spanish <.:l8l:mleMk leader: 

On the day of the week on the day of the month in the year fran the 
creatiooof the \rorld according to the calendar reckoning m:iich we usually 
reckon by, in city X, I son of • • • ( also known as • • • ) 
I desire of free wiJI and without compulsion to release, to set free and to put 
a.s.ide you daughter of-=--- (also known as • ) 
m:io is my wife wife 7 So I set you free, release you, and put you aside 
you daughter of (also known as ) 
in order that you have pennission and the authority over yourself to 
go and marry any man you may de.sxi:R des;ire . No person may hinder you 
fran this day onward, and you are pennitted to marry any man. This 
shall be for you fran me a bill of dismissal . a letter of release, and a document 
of freed.an, in accordance with the laws of Moses and Israel. 



Divorce in Rishonim 4 

Rabbi Gershom ben Judah 960-1040. Responsa Asheri 42.1 ca. 1000: 
To raise the right of woman -to ·the rfght of man, it is decreed that 
even as the man does not divorce his wife except from his own free will, 
so shall the woman not be divorced except by her own free will. 



------------
the husband may issue his wife a conditional divorce to avoid the problan of 

agunah (_a v.anan whose husband is not legally dead) 
Shabbat 56a: Rabbi Samuel bar Nachmani said in the Rame of Rabbi 

Yonanhan: Every man who went out to war for King David wrote out a 

conditional divorce for his wife (gR~iR~xtk~txifx 
Rashi: saying that on condition that if he die, she is divorced, 

since often he was agitated about his leaving so they had to 

send him back from the war. Tos: Rashi says on condition that if he dies she would be 

divorced retroactively. But it &R~Hl it correct to SJY that the condition 

is: if he doesn't return at the end of the war, because then (s1...tz_ c_o., '-t 

she is not subject to the problem of finding witnesses to his death. , 
tu 

There is a problem with her status until the end of the war with this r~r,o.,,r ..., 

conditional get: 

0
11Lcs: A..t. s I f 

Rabbi Judah says: She is like a married woman in all respects. 
pro.-'I 1 

According to Rabbi Judah, she is a married woman, but Rabbenu Tam says she o'..t.oi,;' 

is divorced completely without a condition. Yet it also says, 

Better that a maxxiex man sleep with a woman whose status as married 

is in doubt, than embarrass his friend in public. This statement 

refers to Daivd's time, sincex the marriage could be in doubt 

because wives were cfivorced privately. 
SSo it is clear that she is a married women. 



Achronim on Divorce 

2. The get and its form 

Isserlis on Shulchan Aruk Even Haezer 126.1 

Only the Aramiac version of the get is valid except in times of 

emergency and bound places (Bet Smuel: bound places means after the fact) 

Isserlis on Sh A. Even HaEzer 1.10 
If the wife becanes an apostate, the husband may divorce her by means of 

a get by rights, where:in he appo:ints a agent for receipt of the get, 

and the get is held by the court against her renurn to the camrunity. 



Divorce in M:>dern Times 

With the French Revolution of 1789, Jews for the first time were 
granted citizen status in a secular country. The Jewish camrunity 
was no longer an autonanous unit, run by Rabbi~judges under Jewish 
law. Instead, it became a voluntary, religiogs affiliation. The 
Judaism which had regulated the entire legal, oocial and spiritual life 
of the Jew was now being relegated to the private parts of li<fe. In 
response to the energence of a secular culture, and the entrance of 
Jews into that culture, rrDdern Reform, Conservative and Orthodox 
rrovenents arose, each with x different ways of reconciling secular and 
Jewish life. 



- -------------------- -------------

Translation of a modern asch:kenazi Get: 

On the _day of the week, the _day of the rronth of __ in the 
year __ fran the creation of the '\IDrld according to the calendar reckoning 

we are accu.staned to count b.ere I in the city • • C which is also known 
as ___ ) which is located on the river · ·· (and on the river-c--_) 
and situated near wells of water I I · (also known as ___ ) 1 

the son of (_also known as ) 1 who today is present in the city 

___ (which is also known as -===) 1 which is located on the river __ _ 
(_and on the river __ ..,..) and situated mear wells of water, do 
willingly consent, being under no constraint, to release, to set free, and 

to put aside you, my wife-=----- (also knWIID as __ Q, 
daughter of ___ (_also known as • ___ ) who is tcxiay in the city of __ 

(which is also known as ___ ) which is located on the river of __ _ 
(and on the river ___ ) and situated near wells of water, who has 
been my wife fran before. So do I set you free, release you, 
and put you aside, in order that you may have permission and the authority 

over yourself to go and marry any man you so desire. No person may 
hinder you fran this day onward, and you are permitted to every man. 
This shall be for you fran me a bill of disnissal, a letter of release 
and a document of freed.an. in accordance with the laws of Moses and Israel. 

son of witness 
---

son of witness 
---- ---



Divorce in Reform 

recognizing divorce in civil courts if the divorce was mutually desired 

\ Phil. Conference 1869: 
• A judgment of divorce, pronounced by a civil court has full validity also in 

the eyes of Judaism, if the court documentsx reveal that both parties to 

the marriage agreed to the divorce. If, however, the civil court decrees a 

forcible divorce against one or the other party in the marriage, then Judaism 

recognizes the validity of this divorce only after the divorce grounds have 

been studied and have been found sufficient according to the spirit of the 

Jewish religion. It is reconnnended that the rabbi should seek the 

advice b of experts for such a decision. 

AA new divorce procedure is proposed 

Israel Goldschmidt (1889-1924) . 
The rabbis opens with a "religious address" of the unhappy fact that the 

sentiments of love which founded the marriage had changed. 
Then any one writes a personalized get, including the customary civil names 

of the people and places, with the Hebrew and secular dates. A cormnittee 

should be appointed to fix the language of the essence of the document, but 

the rest of the get should be open to individual needs. 

the divorce is "not unilateral. .. by the man, but divorce of man and woman. · Not only 

must the man release his wife, but the wife must also release her husband . 

... In fmrnily life the wife has equaility with her husband; the rights 

of the woman vis-a-vis her husband have the same weight as those of the man 

vis-a-vis his wife. Religion must not retain its antiquated unilateralness, 

Just as divorce by the civil courts respects the rights of both marital 

partners this in riligious divorce the rights of the wife must also be 

emphasized." 
The letter of divorce should have two copies. one for the wife, one 

for the husband. The letters should be transmitted directly from husband 

to wife and from wife to husband without "antiquated formality." 

After the transmission, the rabbis attest that divorce was undertaken. 

The procedure ends with some words by the Rabbi. If one member 

refuses a religious divorce after a civil divorce, the Rabbi s should 

demand the party participate in a rlligious divorce within a fixed time 

limit. If the person does not comply, the rabbis should annul the 

marriage officially. 

divorce is declared to be purely a civil act 

1870 Conference in New York: 
From the Mosaic and rabbinical standpoint, divorce is a purely ±Rg civil act 

which never received religious consecration; it is therefore valid only 

when it proceeds from the civil court. The so-called ritual~ Get is invalid 
in all cases. 



a call for new rules for divorce in Refo:rm 

Davidxn Philipson, Rform Movement in Judaism 

At bhe Augsburg synod of 1
871

: . . t:o report to the next synod on the 
1 t Ppoint a connnission 

"the synod reso ves 
O 

a h 1 t. of rabbis to divorce and • • d • viz on t e re a ion 
jurisdiction in iv~rce cashe~ h a~e still to be considered valid, keeping on the grounds of divorce w ic . 
• • h 1·ty of both parties to the divorce. in view t e equa i . 

Gennan refonners retain a religious divorce 

Plaut, Growth of Reform Judaism: . . 
Ma 3, 1908, the assembly of the Union for Lieberal Judaism i~ German: 
wr~te a platform that was accepted at the conference of 191~ in ~osen: 
."It is a sacred duty to invest the i mportant moments of family life with 

religious sanctity: 
1

. f d woman and 
Ritual divorce shall rest on the principle of equa ity o man and d . t 

~f~~r a civil dmvorce or annulment has taken ~lace, shall be saf;!:ro; a gains 
malicious obstruction by one or the other marital partmer. The 
ritual divorce is to be simplified." 

American Refonn Rablhis decide divorce is purely a civil matter 

Executive Board of CCAR at 40th Annual Convention, 1929 
"It was moved and adopted that the executive Board fEi! lt tha t it was not 
within the province of the Conference to sanction a di vorce by iss uing a 
get or certificate as the Rabbi does in case of a marr i age. That when 
the Rabbi officiates at a marriage, he does so HR as an officier of the State. 
But a divorce is purely a legal action with which the Rabbi has no 
connection. CCAR Yearbook vol 39. 43 

a contenp::irary Refonn Rabbi sees qiyorce str ictl y as a property i ssue 

Albert Goldst ein ' 'Should We Give a GEt 11 CCAR J an XIV no 3 J une 1967 p 77-80 
divorce i s only a civil issue, and therefore axH is under the rubric of 
"the l aw of the nation in vm,i ch we are living is l aw'' a Talmudic 
principle whi ch appl ies t o property laws . The divorce issued by t he 
civil courts i s therefore canplete and sufficient in and of itself , 
and there i s no need for a superfluous rel igious procedure . 

,,. 



contemporary Refonn guidelines on divorce 

Doppelt and Polish on Divorce: 
1. Whioe Jewish law attaches no moral or social stigma to divorce, the ppirit of Judaism 
discontenances it except as a measure of last resort. 
2. Couples whose marriage is being endangered by discord or incompatibility 
should consult with a Rabbi or family counsellor. 
3. If a couple have children, a vital factor in the possible dissolution of 
marriage should be the consequent egfect of the divorce on the children. 
4. If divorce seems inevitable, the parents should agree on and provide 
for the continued religious education and upbringing of their children. 
5. If one of the parents had been converted to Judaism or had, upon 
marriage, agreed in writing to the Jewish upbringing of the children,tbis 
commitment should not be annulled by divorce and should remain in effect. 
6. If, on presentation of a civil divorce, either of the parties requests 
of a Rabbi a statement certifying his or her legal status and right to 
remarry according to Judaism, it whould be granted. Some Rabbis favor doing 
this through a Reform Bet Din, an ecclesiastical court. 

7. Divorced persons should not remarry within 90 dyas of their 
divorce decree, in order to obviate any questions concerning the paternity 
of the children and out of consideration for the feelings of others. 
However, divorced wk persons who have not remarried, may remarry one another 
at any time. 

I 

./ 



'Iv.o Conservative Rabbi address the problsn of the agunah ( a v.anan v.ho is not 
legally a widow nor divorced) 

Monford Harris interpret~s Samuel of Shinav's idea that divorce is an act 
of love, since ia th/t.Jewish tradition love is expressed by acting responsibly 
towards ~the other. The husband shows his love of his wife by freeing 
her to marry a man who will fmlfill her, since a woman is only fulfilled by 
a man. 

Rabbi Stanley Rabinowitz calls on the conservative movement to enact new legislation 
to handle the problem. 

Ap_ Orthodox thlllker suggests a pranarttal agreement to solve the problen of the 
agunah 

Eliezer Berkovitz outlines three types of conditions on marriage: 
1) Conditions that applyat the time of marriage 

For example, that the woman has undertak~n~ no vow or committments 
that are active at the time of marriage 

3) Conditions that apply after the marriagea~f and after the death of 
the husband • 

Fro example, if the husband has an apostate brother and dies without 
having children, his wife is forced to try to seek a divorce from 
the brother or remain unmarried (aguna lit. bound lady). 
Her husband can make a retroactive divorce condition against this 
happening, because if she were divorced, she has no obligation 
to marry the brother. 

3) Conditions that apply during the life of the husband after the 
marriage was contracted. 
For example, see Shabbat82a ~ if ol""\( ,A,. nc• + ,~4l)rr, froMwrY,r:' 

Berkovitz proposes a new condition be written into the marriage contract 
along these lines: 
On condition that two years have passed after the dissolution of the marri age 
by a civil court, an d the husban d refuses t o give a get to his wife 
an d marries another woman without the knowledge of the Rabbis, or 
if the husband seeks money from her before he wi ll give her a get, 
the marriage is annulled retroactively. 

M. OJ;-thpqo4 ~hJMe~ suggests a pranarita~ _agreenent to create a financial loss to 
a ~lls1Jap.,d, wn_o re:l;o,ses to • issu.e a get 

J Daiid Bleich suggests that to releave the problem of the Agunah (a w:xna.n 
who cann~t ranarry because not legally divorced or widowed by J ewish 
law) different steps could be taken . The man could sign a pre-nuptial 
agreernent that he will support his wife within the provisions of 
J ewish law. He thereby obligated himself to support her until he 
gives her a religious divorce . This financial obligation will induce 
him to jssue her a divorce when he might otherwise refuse . 

Since this agreernent is useless if the ~~fe is self-sufficient, 
Bleich offers another suggestion : the man sign a pre-nuptual agreerntn 
agreeing to p1cy provide his ~~fe with a certain sum of money every 
day that she does nm not share his board . This agreement would 
include times they are sepa.nated voluntarily as well as l ong-
tenn separation . Again, the financial burden the man thereby incurrs 
until he grants his wife a religious divorce wj 11 induce him to issue 
her the divorce . 

. I 



a conservative Rabbi's prenu,ptmal agreanent 
were issued 

~==::=.:rr.r:11..._1] .... ling the marriage • f 1 no get 

Antenuptia/ Agreemenr::: 
On the .................................. , ...... day of ............ , 1-------. corresponding to 
................. .......... .... .......... .. .... ... 57 ...... , in ..... ...... .. ----···· ·······················, 
the Groom Mr •••••••••••••••••••••••••••••••••••••...••.••...••.•••• ----···························· 

and the Bride, M ................................................... ----.... .. ····················' 
of their own free will and accord enter into the fo !1- =_,_g agreement with 
respect to their intended marriage 

The groom made the following declaration to th= ==-:de: "I WILL BETROTH AND MARRY YOU ACCORDING TCI -==::= .l.AWS OF MOSES 

AND ISRAEL, SUBJECT TO THE FOLLOWING CONDIT!m~ a. IF OUR MARRIAGE BE TERMINATED BY DECREl::. C-::- ~.=: CIVIL COURTS 

AND IF BY EXPIRATION OF SIX MONTHS.AFTER SUCH A :::J::::_-=-..=E I GIVE YOU A 

DIVORCE ACCORDING TO THE LAWS OF MOSES AND I.Sr_~=" (A GET) THEN 

OUR BETROTHAL (KIDDUSHIN) AND MARRIAGE (Nl---.:.=,1 WILL HAYE 

REMAINED VALID AND BINDIN G. 

b. BUT IF OUR MARRIAGE BE TERMINATED BY DECK~ CF CIVIL COURT 

AND IF BY EXPIRATION OF SIX MONTHS AFTER SUCH A. .==.:=?..EE I DO NOT 

GIVE YOU A DIVORCE ACCORDING TO THE LAWS OF MCS3 =-~D ISRA EL (A 

GET) THEN OUR BETROTHAL (KIDDUSHIN) AND MARRI--1-~= , .jSS UJN) WILL 

HAYE BEEN NULL AND VOID." 

The bride replied to the groom: 
"I CONSENT TO THE CONDITION YOU HAYE MADE." 

We the undersigned , acting as a Beth Din, witnessed the orc.J st.2.,ements and 

signatures of the groom and the bride . 

•• ••• • (RABBi)·· ······ ····························· ········· ······· ··· 

1 i.; 
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Dina de-Malcuta Dina (The Law of the land is law) 

'!his ruling was apparently an enactment by Samuel . 

Historical backgofiund: 

The Par~h~ans conquered Babylonia in 226 CE, In 241 Shapur I granted c~ultural 

and re~igious aut~n~y to the people of his reaJm. Samuel's enactments help 

establish t~e leg~tlillacy of the new regime in the eyes of the Jewish carnrunity, 

and helped ingratiate the camrunity to the new government. 

this enactment is mentioned four times in the TaJmud: 

Law of the land is law applies to governmental taxes 

BK 113a: Mishnah: No money may be taken in change fran the box of the custans­

tax collectors, .. 
Gan: In this case of custan-tax collectors, why doesn't Samuel's rule apply? 

Samuel said, "The law of the land is law'' 

Samuel's rule~ do~ not applu to a collector who had no fixed limits 

to the amounts he could collect, 
(_Rashi: It applies to dme mo collects a fixed amount for the government. ) 

Rabbi Y~ Yannai applied the mishnah rule to a collector who acts on 

his own authority and not fran the authority of the government.:. 

Samuel sa'f-s, The law of the land is law. Raba said that the proof of this 

rule is that the government chops down trees (fran private land) to build 

bridges and we use than (while if it were illegal for the government to appropriate 

then, it v.ould have been illegal to use the bridge.) 

This law includes documents and contracts validated in nonJewish courts 

Git. lOb: 
Mishnah: All documents accepted in nonJewish courts, even if they were witnessed 

by nonJ~ws, are valid, except for writs of divorce and of emancipation of slaves. 

Rabbi Shimon said' ' I 'Even these are valid if they are drawn up by qualified 

people. 11 • 

Gan: This law is canprehehsive and does not distinguish between a bill of 

sale or a registry of a gift .... Samuel said, ''The law of the land is law.'' That 

is to say, except for documents lile a writ of divorce ... 

)> Rabbi Shimon's statenen:t refers to the signatmresx and not to the 

documents the:nsel ves . - • • • • ' • 

• • (Rashi: ''Like a writ of divorce" means any dmrunent whj ch is a contract 

which validates· or canpletes ·a transaction , ·1ike the · registry of a gift . ) 

-BI3-55a : 



----------------------- --- -- -

qualification of the rule in a property case 

BB 55a 
Raba said,:Ukba ben Neheniah the Exilarch told me three enactments of Samuel: 
1. The law of the land is law. @. Persians acquire property by 40 years' 
occupation. 3. One may buy property fran the gentry v.ho bought land v.hich 
the goverililent seized after the original owners defaulted on their taxes. 
The gentry paid the land tax for it, and the sale is valid. 

This rule only applies to property seized for nonpayment of the land tax. 
If the land was seized for nonpayment of a head tax, the sale is not valid, 
since it devolves on the person and cannot be collected as a lien on the property. 

(So the Rabbis don't recognize this seizure by the government and the subsequent 
purchase of this land is invalid. ) 

Samuel's rule applies to other taxes 

Nedar. 28a 
Mishnah: One may vow to ... a tax collector that produce is terumah (and forbidden 
to all but the priests) even if it is not teru:nah ... 
Gan: But didn't Samuel rule that the law of the land is law. Rabbi Hinena said 
in Rabbi Cabana's name: Samuel applied this mishnah to a collector whose tax is 
not limited to a fixed amount . Rabbi Yanai said, "This Mishnah refers to an 
unauthorized coH&&ti@M collector." 

One of the tosefot, the Rashbarn, carmented on BB 45b: 
"As the citizens of a state willingly accept the laws of the state under whose 
jurisdiction they live, the laws are comletely valid . 11 

Biblical evidence for the prinuiple the law of the land is law: 

Eccl 8.2: I counsel you: keep the king's canna.nd and that in regard of the 
oath of God. 



different rules for applying the law: the law of the land is law 

Shulchan Aruk 39.14 
:lixSM»Bt>OHE~ ~ tbOBgh -ttl~ 

When the lender requests repayment, even though the time of the loan elapsed, 
it is necessary to wait 30 days after the denand for repayment before the 
lender can sell the security pledge . 
Isserlis: ... Sane rule that in a place where the custan is that one wh:> lends 
to a nonJew cannot sell the pledge in less than a year, this is the law, and 
even a Jew vklo lends to another Jew with a pledge must follow this custan. 
Sb.ch: This ruling follows fran : the law of the land is law . . . . 
One authority ruled: a Jewish 1:Drrower who leaves a pledge with the lender 
assumes that the transaction falls under the laws of lending that apply to 
the nonJews. However, the lender may specify that he will not conduct the 
transaction according to local custom. 

The Rib@ felt that nonJewim custans only applied in matters vklich are 
not explicitly dealt with in the Torah, Even in this transaction he differed 
with the stated opinion. 

I am still baffled about the decision to wait one year, since by Jewish 
law it is permissable to sell the pledge after 30 days, How it it possible 
to take nonJewish rules that cancell laws fran the Toran, heaven forbid . 
This cannot happen, nor was i t the intention of those authorities who interpret 
the lww of the land is law. 

The authorities interpret: the law of the land is law, to only apply 
for the benefit of the king but never for personal transactionE, Many Rabbis 
hold this view. It is clear to me, that this principle only applies to cases 
in whic bhe king makes a law for his booefit, for example , land taxes or head 
taxes or other similar things. For personal transactions, we may only rule 
according to our own laws and Ronah, as agreed by other Rabbis . 

Even the other authorities, who rule that thi..1; principle applies to 
any matter as long as it does not contradict the laws of our Torah, do not 
apply this principle for any nonJewish custan which is contrary to Torah 
law, especially in transactions just between Jews. 

&), for example , a case was brought to the Mordechai, of a person who 
put his books up as security to a lender who sold than after a year . Rabbi 
Y. bar Peretz ruled that the principle: the law of the land is law, does not 
apply here. It seans to me that the reason is that Jewish law requires the 
lender to lodge a formal request for payment of the debt before the security 
can be sold .... The Rashba already has expanded on this issue ... regarding the 
case of a man who marries a v.anan in a place where the nonJews rule that the 
husband cannot inherit fran his wife. He ruled that the husband may inherit, 
despite the local law, and the principle the law of the land is law does 
not apply at all .... 

&), even for those authorities who rule that this principle 
applies to any matter, even they only apply it to matters of taxes and other 
goverrnnental laws. It is clear and evident beyond a shadow of a doubt that 
the principle never applies to personal transactions, for if so, all the 
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laws of Torah oould be nullified, heaven forbid. Tuey thenselves, qualify 

their re:narks to exclude personal transactions .... 

Isserlis wrote: A man mo marries a v.anan in a place mere they are bound 

by nonJewish law: if the wife dies, they can't inherit fran her. '!hat is, 

every man v.ho marries a v.anan according to local custan is 

judged according to nonJewish law, so if his wife should die, her husband 

cannot inherit fran her estate. This is not fran the principle of the law of 

the land is law, since this principle only applies for the benefit of the king 

or for the general welfare. It does not imply that Jews are under the 

jurisdiction of non Jewish law, for if so, Jewish law is nullified .... 

Maybe Isserlis in this case of wiating for a year is using the idea of 

the general welfare of the carmunity, .. Yet the principle of the general 

welfare of the camrunity does not apply to personal transactions, but only 

to business matters. 
• 

The Rik says this principle applies only to matters of the treasury 

and laws of the king, even if the matter does not directly devolve. upon the 

king, but only the kingss laws in the country. If it is not contrary to 

the laws of Torah, this principle can apply, but not in personal transactions. 



The principle that the law of the land is law includes state appointments to 
religious and juridical office 

Shukchan Aruk HM 3.4 
If a court have three rnanbers, it is a canplete court . It is praise~rthy to 
have more than three ms:nbers, and better to have 11 than 10. Everyone sitting o:ri 
the court should be well-versed in Jewish law. It is forbidden t o 
sit on a court until one is satisfied that the others are qualified ... 
A jduge v.ho is not an expert, if the li:iigants don't accept him, even though 
the head of the Jewish carmunity had appointed hlim, his judgments are 
not valid, even if they are correct, The litigants may bring their case 
before a court if they so desire . 

Isserlis: The authority of the king in our day to appoint judges and of 
officials is void, unless the carmunity accepts the appointee fran a written 
order by the king. If so, he may r ender judgments. 

Shahh: But if the carmunity does not accept these officials of their 
own free will, they cannot judge. Also, if they weceive the:n fran their 
own free will, but they do not have a written order fran the king, 

Isserlis : Spne rule that these officials can both XE: provide the 
analysis of the case and render decisions by permission of the king. The 
king may also appoint an offic4al over the town. This falls under the 
principle the law of the land is law, that the king may appoint judges 
and officials whan he desires . In any case, this cannot be done without 
the permission of the carrnunity, so they are not cuased xgw,brn anguish or 
giref, but in the future , he can render decis;ions. 



the principle the law of the land is law, only applies to legitimate governments 

Maimonidies. Misb,nah Torah, Gezalut ch. 5 
17. If a king cuts down trees fran private property to wild a bridge, 
it is pennissable to use it. Similarly, if he razes houses to make a 
road or city wall, it is permissable to use thEin, for the king's law 
is law. 
18/ To v.hat do these matters refer? To a king v.hose coinage is accepted 
on the markets of his country. 'Ibis is proof that the people of xk his 
country accept him as their authority, and accept that he is their sovereign 
and they are his subjects. If his coinage is not accppted, he is 
a tyrant, and he rules fran coersion like a band of thei ves. Then his la'WS are not 
law, and he and all his officials are considered theives in all respects. 

the principle the law of the land is law does not apply to arbitrary la'WS 

Maimonides Mishnah Torah. Gezulet 5,14 
This is the principle: Every law of the king which applies to all 
and not to one specific individual is legitimate. If he confiscates sanething 
fran one individual outside of any law v.hich is known to the carrnunity, and 
arbitrarily impounds it, this is robbery. 



Mamzerut 

According to Jewish law, a wormn who does not receive a get is still married 

to her husband. If she ranarries without a ·get and has children from the 

second marriage, her children are ·mamzerim (sing. marnzerN) and have a special 

lower status in the canrnunity: 

Deut 23.3: No mamzer shall be admitted cimto the congregation of the lord and 

none of his descendants, even down to the tenth generation, shall be admitted into 

the congregation of th~ lord. 



Prohibited Degrees of Relationship for Marriage 

Appendix III (to Chapter 18) 

BIBLICAL PROHIBITIONS TALMUDICAL EXTENSIONS 

A. CONSANGUINITY 

a. IN THE ASCENDING LINE 

1. Mother 
Grandmother (paternal as well as maternal) 

b. IN THE DESCENDING LINE 

2. Daughter (implied in granddaughter) 

3. Granddaughter (son's or daughter's 

daughter) 

Son's or daughter's granddaughter 

C. COLLATERAL CONSANGUINITY 

4. Sister • and half-sister (either born in 

wedlock or not) 

5. Father's sister Grandfather's sister . 
6. Mother's sister Grandmother's sister 

B. AFFINITY 

a. THROUGH ONE
1

S OWN MARRlAGE 

7. Wife's mother 

8. Wife's daughter (stepdaughter) 

9. Wife's granddaughter 

10. Wife's sister (during the lifetime of the 

divorced wife) 

Wife's grandmother 

Wife's stepmother not strictly prohibited 

but objectionable 

b. THROUGH . lARRIAGE OF NEAR BLOOD RELATION 

11. Father's wife (stepmother) 

12.. Father's brother's wife 

13. Son's wife 

14. Brother's wife (except in the case of 

levirate) 

Father's or mother's stepmother 

J\lother's brother's wife; father's uterine 

brother's wife 

Grandson's or great-grandson's wife 

(From M. Mielzincr, Tl1ejen isli Law of Marriage and Divorce) 
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Establishing the status of the child in the Bible 

All Biblical evidence up to Ezra assunes that the ancestry of any household is 
determined by the house of the father and not the house of the rrother. 
Nun 1.18: On the first day of the second rronth they convened the whole carrnunity·, 
who were registered by the families of their father's houses -- the names of 
those aged twenty years and over were listed individually. 
An Israelite could marry anyone, except for the seven nations identified in 
Deut 7.1, for the .Amelakites, who were to be e,ompletely distroyed, for 
peopre of Arron and Moav. 
Deut. 7. lf f: When the lord your God brings you to the land you are about to 
invade and occupy, and He dislodges many nations before you --the Hittites, 
Girgashites, Arrorites, Canaanites, Perizzites, Hivites and Jebusites, seven 
nations much larger than you -- and the lord your God delivers than to you 
and you defeat then, you must doan then to destruction. Grant than no terms 
and give then no quarter. You shall not intermarry with then: do not give your 
daughters to their sons or take their daughters for your sons, for they will 
turn your children away fran me to v.orship other gads . Then will the lord I s 
anger blaze out ggainst you and He will soon wipe you out. Instead, this is 
what you shall do to than: you shall tear down their al tars, snash their 
pillars, cut down their sacrd !X)sts, and consign thieir jmages to the fire .. 
MD 
Deut. 23.4-7 No Amnonite or Moabite shall be admitted into the congregation of the 
lord; none of their descendants, even to the tenth generation shall ever be 
admitted m into the congregation of the lord because they did not meet you with 
food and water on your journey after you left Egypt, and because they hired 
Balaam son of Beor from Pethor or Ararn-naharajm to curse you .... you shall never 
undertake anything for their welfare or benefit as long as you live. ,1 . / 

. . . . . . . . . _r~_o.y_,~ p~ /rf-,c 
?titside of th_es~ prohibited peoples, the nationality of t~e v.a:nan JS Mt4crr1:bly ;J 
11I1p0rtant: : . --........_ 
Nlll'Il. 12.1 When they were in Hazerot, Miriam and Aaron spoke against Moses because 
of the Cushite v.anan he had married: "He married a Cushite v.anan." ..... The 
lord called to Moses Aaron and Miriam and said," .... How dare you speak against 
my servant Moses ." 
Egypt is never identified as being a nation the Israelites are prohibited fran marrying . 
Nrnl 25.6 Just then, one of the Israelites came and brought a Midianite v.a:nan 
over to his canpanions, in the sight of Moses and of the whole Isralite carrnunity 
who were weeping at the entry of the Tent of Meeting . When Phinhas, son of Eleazar 
son of Aaron the priest , saw this, he left the assanply. Taking a spear in 
his hand, he followed the Israelite into the chamber and stabbed both of than, 
the Israelite and the v.anan, through the belly . 

Nun. 25.lff: While Israel was stayimg at Shittirn, the people ponfaned thansclves 
bu whoring with the Midianite v.anen who invited the people to the sacrifices for 
their god . The people partook of thm a{'{e,lr\u.5 and owrshipped that god . 
Thus Israel attached itself to Baal-peor, and tie lord was incensed with 
Israel. The lord said to Moses, 11 Take all the ringleaders and have than 
publicly impaled before the lord, so that the lor d's wrath may turn away from 
Israel. So Moses said to Israel 's officials , ''Let each of you slay those 
of his men who attached thenselves to Baal-peor." 

-(ie, -the-crime-is-v.orshipping-idols~_not 



Ex. 2 .16-20: Now the priest of Midian had seven daughters ... Moses consented to stay with the man. He gave Moses his daughter Zipporah x for a wife. Sae oore him a son v.b.an he named Gershan, for he said, "I have been a stranger in a foreign land." 
Gen 41. 45: Pharaoh then gave Joseph the name Zaphenath-paneah and he gave him Asenath the daughter of Poti-fera priest of On x for a wife. 
I Kings 11.1-5: King Solanon loved his many foreign wives, the daughter of the Pharaoh, Moabites, Amnonites, Edanites, Sidonites and Hitties. amt Wanen from the nations which the Lord told the Israelites not to intennarry with, because they v.ould xmrn entice the Israelites to v.orship their wxis. Solaron aloo married, He had 700 princesses for wives, end 300 concubines, and they enticed him. When Solaron grew old, his wives enticed him to v.orship other gods, oo th.at he did not v.orship the Lord whole heartedly, as his father Daivd had. 
Ezra 9.l-2,10.9ff 
... The princes of Israel came before (ezra) and said, "The people of Israel and the Levites and the priests have not separated themselves fran the pR<>o~le other peoples, but follow the rites of the Canaanites, the Hittites, the Perizites, the Yebusites~ the Moavites, the Egpptians and the EmJrites •. the Amnonites 

~ They and their sons have married their v.anen, and mixed their holy seed with the other peoples', and the princes and rulers have been ringleaders . . . . Then all the people of Judah and Benjamin gathered in Jerusalen within three . days, it was the twentieth day of the ninth rronth. All the people sat in the open field before the sanctuary,+tanbling because of this matter and because of the rain. Ezra the priest spoke before than, "You have broken faith and married foreign v.anen and increased the guilt of Israel. - Confess to the Lord your God and make expiation according to His will, and separate yourselves fran the other peoples and fran your, foreign wives . 11 



Bi bl i ca 11 v , • t d . b 1 ff · 1 · t . . , h inl1er1 ance an tr1 a a 1 1a ion is through t e father's house, not the mother's 

Nurn. 34.13-14: Moses charged the Israelites: This is the land which 
you will inherit by lot ... for the tribe of Reuben, according to the father's 
houses, and the tribe of Gad, according to the father's houses, have already 
received their inheritance. 

Nurn. 26. 52-55: The Lord told Moses: To these (men of each tribe) the land 
will be divided for an inheritance, according to the number of names . The 
larger tribes shall receive a larger inheritance, and the snaller tribes a snaller 
inheritance, each according to their number. The land shall be divided by 
lot, according to their father's tribes they will inherit it. 

daughters may inherit if there are no sons, but only if they marry within their 
tribe 

Nurn . 36.1-9: The patriarchs of the tribe of Gad son of Machir son of Manasseh 
of the family of the sons of Jsseph presented their case before MJses and the 
heads of the father's houses of the Isrealites. They said, "The Lord corrmanded 
my lord to give the land to the Israelites as shares by lot, a.Bd my lord was 
carrnanded by God to assign the share of our kinsnan Zelofchad to his daughters . 
Now, if they marry men fran another Israelite tribe, their share will not 
be part of our tribal inheritance but will be added to the inheritance of the tribe 
into v.hich they marry . Thus, our allotted portion will diminish . Even when 
the Israelites observe the jubilee (and lands return to the original owners) 
their share will re:nain added with that tribe into which they marry, and 
their share will be cut off fran NMX the xri ancestral portion of our tribe. 11 

So Moses, at the Lord's bidding, instructed the Israelites: "The plea 
of the tribe of Joseph is just. The Lord has carrnanded concerning the 
dughters of Zelofchad. They may marry anyone they wish, provided they marry into 
a clan of their father's tribe. No inheritance of the Israelites may pass over 
fran one tribe to another, but the Israelites must re:nain bound each 
to the ancestral protion of his tribe . Every daughter among the Israelite tribes 
v.ho inherits a share must marry saneone fran tim a clan of her father's tribe, 
so that every Israelite may keep his ancestral share . Thus no inheritance 
shall pass over fran one tribe to another, but the Israelite tribes shall 
rEmain boun~ each to its portion. 



God puts no conditions upon the inheritance of land by daughters 

Num. 27.1-11: The daughters of Zelofchad1 of the family of Manasseh, son of 
Hefer son of Gilead son of Machir son of Manasseh son of Joseph--came forward. 
The names of the daughters were Mahlah I Noah I Hoglah I Milcah and Tirzah. 
They stood before Moses, Eleazar the priest, the chieftains and the whole 
assEII1bly, at the entrance of the Tent of Meeting. They said, "Our father 
died in the wilderness. He was not one of Korah's faction v.hich banded 
together against the 1.Drd, but died for his own sins. He has left no sons. 
~ fu not let our father's name be lost to his clan just 
because he had no son. Give us a holding among our father's kmnsnen" 

Moses brought their case before the 1.Drd. The 1.Drd said to Moses, 
"The plea of Zelofchad's daughters is just. You should give thffil a hereditary 
holding among their father's kinsmen. Transfer their father's share to thffil. 

i 
I Further, tell the Israelites: If a man dies without leaving a son, his 

daughter shall inherit his property, If he has no daughter, you shall assign 
his property to his brothers. If he has no brothers, his father's brothers 
should inherit the property. If his father had no brothers, you shall 
assign his property to his nearest male relative in his own clan, and he 
shall inherit it. This shall be the law of procedure for the Isnaelites, 
in accordance with the Lord's ccmnand to Moses. '1 



Mamzerut in the Misbnah 

prohibition against marrying a mamzer 

Yev. 8.3: 
It is forbidden to marry a mamzer or a Gibeonite and the prohibition is for 
all generations, for male or fanale. 

list of classes of Jews 

Kid. 4.1: 
Ten classes of Jews returned from Babylonia; Priests (cohenim), Levites, Israelites, 
children of a priest and a wife wbo . .had been fonnerly married (chalalim), converts, 
freed slaves, ~e,;ctm (sing: mamzer ) Gibeonites; shetuki , and foundlings. 
Pries_ts, .. L~vites and Israelites may marry each other. 
Levites, I~raelites, chalaihim, converts and freed slaves may marry each other. 
Gibeori1."'l;es, shetuki and foundlings may marry each other. 
Shetuki are people whose mother is known, but not their father. 
A foundling is a person found on the streets so neither his mother nor his father 
is known. · 

rules for designating the class of a child 

Kid. 3.12 
In every case of marriage which involves no transgression, the status of the child 
is that of the :Cather, Su.ch ca,sep are a Cohen (priest), Levi or Israelite who -m 

marry each other. In any case of a ma,;rriage which involves a transgression, the 
child's status follows that of the inferior party. Such cases are a widow who 
marries a High Priest, a divorced \\aillUl or w::xnan who had to be formally released 
by her dead husband's brother who marries a priest, a mamze.r or Gibeonite.s 
who marries an Israelite, whether the man or the v.anan is the Israelite. 
In cases in v.hich the marriage in• not valid, but the v.anan could have contracted 
a valid marriage with saneone else, the child is a rn.amz.!3..:r . Such cases are those 
marrigges between relatives forbidden in the Torah, Lev, 18:6-18. 
In cases in mich the marriage is not valid, and the w::xnan could not contract 
a valid marriage if she had married saneone else, the child has her status . 
Such cases are a \.\aila.n mo is a slave or a nonJew, 

freeing one's children fran.rnamzer status 

Kid. 3.13 
Rabbi Tarfon said; A r:namzer can change his ·status, If he marries a slave, 
their child is a slave. If the child is freed, his status is of a freed slave . 
Rabbi Eliezer ruled: He is still a slave and a mamzer. 

designating one's child a mamzer 

Kid. 4.8 
If a man say ,: ''This child of mine is a ma.rnzern he is not belrereved. Even if both· 
pa,rents say that the foetus is a marnzer they are not believed. Rabbi Judah says 
they are believed. 



rules of precedence 

Hor. 3.8 
A priest has precedence over a Levi, a Levi over an Israelite, an Israelite over 
a mamzer, a ~~rover a Gibeonite, a Gibeonite over a convert, a convert 
over a freed slave. This is the case v.hen they are otherwise equal. If, km 
however, the mamzer was learned in Torah and the High Priest were an ignorant 
man, the learned mamzer ~ precede th,e ignorant High Priest. 

lD0vld. 



Mamzerut in the Talmud 

the rights of a mamzer to inherit 

Yev 22a~22b 
Mishnah: If a man have any type of son, that son exenpts his wife fran the requiremet to marry her husband's brother if he dies before her. That son is liable to punishment for hitting or cursing his father. bk That son is considered as his son in every respect. This law excludes -he son of a slave or a nonJew. 
Gan: What does "any type of son" include? Rabbi Judah ruled that it includes a mamzer ... A ma.!_IlZer exenpts his mother fran the requiranent to marry her husband's brothoox if he dies before her. A mamzer may inherit fran his father. 

definition of a mamzer 

Yev. 23a 
Ravina ruled that if a nonJew or slave has a child with a Jewish v.anan, the child is not a mamzer and not a legitimate Jew, but a tainted Israelite. 

--deE:Ili=t=ioo----ef==a:::mamsE;r 

permissability of a mamzer marrying a convert 

Kid ~ 72b: It was ruled: a convert may marry a f anale mamzeret (fan. form of mamzer ). This is Rabbi Joshua's decision. Rabbi Judah ruled that a male convert may not marry a mamzeret ... based on the verse ''For the carmuni ty there will be one law for you and for the convert living with you'' (Nurn. 25 .15) Kid. 73a. Rabbi Zera lectured in Mehoza, "A male convert can marry a mamzeret" Everyone pelted him with stones (for insulting converts ,) Raba said, "This was not the thing to say in a place where there are many converts . '' When he came to Mehoza he said, "A convert is permitted ±xN to marry a priest. 11
• The people gave him gifts of silk. He returned and said , "A male convert may marry a mamzeret . " They said, "You have gone back on your first ruling, 11 He answered, "No, this is better for you. If he wants, he may- marry a priest's duaghter, or if he wants to, he can marry a mamzeret . '' The law is { a convert can marry a priest's daughter or a mamzeret. 

permissability of a mamzer changing the status of his children 
Kid. 6 ft: Mishnah: Rabbi Tarfon said: A mamzer can change his status . If a mamzer marries a slave, their son is a slave . If he is freed, he is lfke a freed slave . Rabbi Eliezer said, "He is still a slave and a mamzer ." Gan: It was asked if Rabbi Tarfon meant this ruling to apply fran the outset or only after the fact. 

The sages pointed out that this system will clear a male mamze.r, but cannot apply to a fanale. 



Kid, 69a cont. 
(If this procedure was to appJ.,y fran the outset) a fenale mamzeret 

(fsn. fonn of mamzer) cou,111.iB, also marry a slave, except that a male slave does not 

establish the status of his son, 

The innkeeper for Rabbi Snnlai was a mamzer. Rabbi Snnlai said to 

hnn, "If I kad lmown you before you married, I v.ould have told you 

this procedure to r6ll0ve the stigma fran your children." This stttsnent inplies 

that Rabbi Tarfon's procedure applies at the outset. IDf it only 

applied after the fact, Rabbi Snnlai could not have advised the innkeeper . 

. . . Rabbi Judah said in Samuel I s name: The law is according to Rabbi Tarfon . 



the child has the status of the v.anan v.hen the marriage is invalid 
Kid 68b 
"Any '\\Ollan who cannot c.ontract a valid marriage, the child has her status." 

How do we know that this applies to a Canaanite slave v.anan? Rabbi Huna said: 

It is written "Stay here with (im) the donkey" read it as, "the people (am) 

like a donkey." So marriage iwth her is invalid. 
How do we know the child has her status? When a Hebrew slave is married to a 

Cannaite slave v.anan and they have children, v.hen the time c,anes for the husband 

to be freed, the Torah says, ''The v.anan and her child will ranain with the 

owner." (Ex. 21. 4) Since the child must ranain a slave, it must not be 

c.onsidered an Israelite that v.ould be freed, so it must have her status. 

This rule a5;aso applies to a nonJew. It says in Deut. 7.3:'\Do not 

marry then." How do we- know that her child has her status? From the 

verse ''He will turn your son away from me. 11 (Deut. 7. 4) Here, the son of an 

Israelite v.anan is called your child, but the son of a nonJewish w::rnan 

is not called "your child." ... Ravina said: This proves that the child of 

your daughter and an idolater is called "your child" .... Ravina ruled that 

the child of a non Jew or slave and an Israelite v.anan is tainted, that is, 

not permitted to marry a priest, but not a marnzer. 



Mamzeru.t 

tbe status of the child of a slave or idolater and a Jewish v.anan: 

Yev. 44b-45a 
4l "All agree that the child of a slave or an idolater and an Israelite 
v.anan is a mamzer" This "all" refers to S:i.Iron the Yeruimite ... since the marriage 
is not valid. • 
"All ggree that the child of a slave or idolater and an Isra.Mite v.anan is a 
mamzer." But Rabbi S:i.Iron ben Judah said, "A mamzer is only from one of 
the unions for bidden in Lev .18 .... Rabbi Dimi ruled according d:>o Rabbi Isaac ben 
Abudimi in the name of Rabbi Judah the Prince: The child of an idolater or 
a sl~e and an Israelite v.anan is a mamzer. 

1tabbi Aha, the governor of the city, and Rabbi Tanhum son of Rabbi Hiya from 
Akko, freed some captive~-who were brought from Amon to Tiberias. One of the 
v.omen was preganant fran an idolater. Abbi Ami told then: Rablbi Yohanan, 
Rabbi Elazar and Rabbi Hananah all said that the child of a slave or an idolater 
and an Israelite v.anan is a mamzer. 

Rabbi Joseph said: Ravx and Samuel in Babylonia, and Rabbi Joshua ben 
Levi and Bar Kafra in Israel all said that the child of a slave or an idolater 
and an Israelite v.anan is legitimate. Rabbi Judah the Prince did say that the 
child is a mamzer, accor ding to Rabbi Isaac ben Abudimi. 

Rabbi Joshua ben Levi said; "the child is tainted. " In what r espects? 
Not for joining the corrmunity, since he said the child is legitimate, but the 
child cannot marry a priest, since all the Tannudic Rabbis agree that the child 
cannot marry a priest. 

Abaye said to Rabbi Joseph, "Don't rule according to Rabbi Dimi, but 
accor ding to Rabin. Rabin said that Rabbi Nathan and Rabbi Judah t he Prince 
rule t hat the child is l egitimate. 

Once, a man asked Rav the stat us of a child of a slave or an i dolater 
and an Israelit e v.anan . Rav said that the child oould be l egitimate. "Let 
me marry your daughter, 1' he said, but Rav r efused. Shimi ben Hiya said to Rav, 
that people don't pr actice what they preach. Rav said, "Had he been like Joshua, 
I w::mld not have l et him marry my daughter" ... 

Rabbi Matana ruled that the child is l egitimate, as did Rabbi Judah: 
~en t he son of an idolat er and an I sraelite we.man asked Rabbi Judah 

what to do, he t ol d him to hide his identity and marry an Israelit e, or 
marry a v.ornan f r om t he same type of marr i age. Vllien such a man asked Raba, 
he t old him to go abroad and marry an I sr ael i te , or marry a v.ornan from the 
same type of marri age. 

in a mixed marriage , the cln.il d 1 s s t atus fol l ows the rrother : 

Shulchan Aruk EH ch. 4 
5. The child of an Israel ite man and an idolater has her status . 
The child of a male idolater and an I srael ite wanan i s l egitimate , whether she 
were married or m~~arried. The child is l egitimate t o enter the camrunity, 
but cannot marry a pr iest. 
19. TI1e child of an idolater or a s l ave and a fenale marw....eret is a mamzer. 
The child of a male idolater or slave and an Israelite v.anan , whether she were married 
or unmarried ,. is legitimate , but cannot marry a priest . 



forbidden marriages and tollowing the stat~ o;( the Jrother 

'.fN Arba Turim EH ch. 4 
1. An Israelite man may not marry a mamzeret, a netinah, a Gibeonite, an Amonite, 

a Moabite, an Egyptian or. an E.danite ... 
2. The child of an Israelite man and one o:ftdms these has her status .. 

The child of an Israelite v.anan and a man fran one of these cases, except for a 

mamzer is legitimate to enter the cannunity, but cannot marry a priest. 

After a person converts, except for the special stringencies for Egyptian~and Arronites, 

the person is inmeidiately considered an Israelite. MainDnidies says even 

Egyptians and Arronites are inmidiately considered Jews, since after Sennacarib 

conquered the Middle East -and shifted the populations, all the nations were 

mixed. Rabbi Asher ben Yehiel said that every convert except for an Egyptian 

is accepted inmidiately ... 
23. hk The child of a married v.anan and a man mo is not her husband is a 

mamzer. , ., 
26. The child of . an Israelite and a mamzeris a mamzerv.hether the man or the wanan 

was a rnanizer . 
~-ch:H:d--0£--mr-ioo~ 

27. The child of a male idolater or slave and a fanale mamzeret is a mamzer . 

The child of a male idolater or slave and an Israelite WJl'Tlan is legitimate, v.hether 

or not whe was married, but the child cannot marry a priest. , · 

32. The child of a convert and an I sraelite is an Isrealite in all respects, 

v.hether the man or the v.anan VJaS the convert. 



Mamzerut in the _Medieval Period 

Ma:imonidies Mishnah Torah, Isurei Biah ch. 15 
1. Who is the mamzer ref ered to in the Torah? All who are the m offspring of 
a forbidden relationship ... except for a v.anan m:io had sexual relations during 
her period, v.hether by force or voluntarily, whether on pirpose or by mistake, 
the child is a mamzer. Whether male or f anale, the person and his descendants 
may never be admitted into the carnrunity, as it says "To the tenth generation ... " 
that is, never. f'\ 
2. For either a male ~r m:io marries an Israelite, or a fanale mamzeret who 
marries an Israelite, if the marriage was consunated, they receive the 
punishment of 40 lashes. If the marriage was not consunated, or they had sex 
outside of marriage, they do not reeeive lashes. 
3. A nonJew or a slave vm.o has sex with an Israelite: the child is legitimate, v.hether 
she is unmarried or married, whether the union was by force or voluntary. If 
a nonJew or slave has a cb.ild by a fenale mamzeret, the child is a mamzer/ 
4. This is the general principle: v.hether the child is fran a nonJew or a 
slave, his status follows the rrother and not the father. Therefore, it is 
permitted for a mamzer to marry a fanale slave to legitimate his children, 
for if he frees then, they are as freed slaves. A slave is not prohibited fran 
him, for the sake of raising .thw- status of his children. 
7. A mamzer may marry a convert, and the child is a mamzer, whether the rrother 
or the father was the mamzer 1 for the child follows the parent of inferior status. 
9. A convert may marry an Israelite, and the child is an Israelite in all respects, 
v.hether the rrother or the father was the convert. 
8. A convert v.ho marries another convert and has a child, even though his 
birth and upbringing is all under Jewish law, the child's status is a convert. 
He_ may marry a mamzer, and so with his children, until the label of convert is 
obscured and it is no longer ]mown that he is a convert. Then he is forbidden 
to marry a mamzer . This rule also applies to freed slaves. 
15. A man v.ho admits to being the father of the child of an unmari:ied v.anan 
and syas that his child is a mamzer, is believed. But if this chiaid already 
have children, he is not lbelieved, since the Torah only permits him to 
impugn his children ... 
16. As a man is believed about designating his oldest child, so he is believed 
if he designates a child as a mamzer or the child of a divorcee .... If his wife 
is pregnant, he is believed if he says "This foetus is not my child, but is a 
mamzer." If one claims that he himself is a mamzer, he is believed 
and is prohibited from marrying an Israelite ... but if he has grandchildren , 
he does not render than illegitimate, but only to make himself illmgitimate. 
19. A married v.anan who is pregan.nt and says that the foetus is not from her 
husband, is not believed to render the child illegitimate. The child is 
legitimate , because the Torah believes the father only. If the father say, 
"This is not my child, the child is a mamzer" and if she claims she conceived 
fran a nonJew or slave, the child is legitimate, because the husband cannot 
prove her to be lying. 



rules establihhing status of children 

Mainx:midies Mishnah Torah, cont. 

19.15 Priests, Levites and Israelites may marry each other, and the child's 
staaus is that of the father. Levites, Israelites, and children fran v.anen 
forbidden to priests may marry each other, and the child's status is that of the 
father. This rule is derived fran Nun 1.18: " ... and they were registered by 
the families of their father's houses . . . " One is listed by one's father's 
house, not by his mother's house. 
16. Levites, Isrealites 1 children fran \\allen forbidden to priests, converts, freed 
slaves may all maryy each other, A male convert or freed slave v.ho marries a Leivte 
or Israelites or child fran the priest and a wife forbidden to him (chalal:im~ , 
the child is an Israelites. A male Israelite, or Levi or Chalalil:p. v.ho marries 
a convert or freed slave, the child's status follows the father . 
17, All families are considered legitimate and may marry freely . 

~--

Defining a mamzer 

Mishnah: In cases in v.hich the marriage is not valid, but the v.anan could have 
contracted a valid marriage with someone else, the child is a mamzer. Such 
cases are those marriages between relatives forbidden in the Torah Lev 18:6-18. 
Rashi: Only the child of a manan married to another man is called a mamzer . 

defining a marnzer 

Shulchan Aruk. EH ch, 4 
13 . A mamzer is the child of one of the forbidden r elationships , whether it is 
punishable by death or be excarmunication, except for the child of a \\ailail v.ho 
had sexual relations during her period . In that case, even though the child's 
status is tainted, he is not a mamzer . • 
-:1.4. A-v.unan who~dba:nd=was=out~e:=eeurrtry 
14 . A wanan's husband goes out of the country. She re:naITies, but her first 
husband is still alive. Her child by the second husband is a mamzer ... If the 
first husband return and have intercourse with her before she divorces the 
second husband, this child is a mamzer by Rabbinic ruling, 
17th century cannentator: If she divorces the second husband and then becomes 

pregnant frcm the first, the child is not a mamzer according to Maimonidies ... 
However, if the second husband have relations with her after she is dmvorced fran 
her first husband, the child is a mamzer according to Rabbinic ruling . 
18 . An Israelite \.\ho marries a mamzer , their child is a ·mamzer v.hether the rrother 
or the father was the Israelite. 
19. A male nonJ ew or slave \.\ho marries a marnzeret , the child is a mamzer. If 
they had relations with an Israelite w:nan, v\1.1ether unmarried or marrffiffid, the children 
are letigimate but are not permitted to a priest . 
22. A convert and a freed, slave can marry a mamzeret, .. until the tenth generation . 
After the label of convert has fall en away, he cannot marry a m~ex.et lest people 
think that an Israelite is marrying a mamzer .... as ~ Maimonides said. 
23. A convert may marry an Israelite and the child is an Israelite in all 
respetts and prohibited fran marrying a mamzer v\1.1ether the f ather or the mother 
was the convert . 
29. A married \\allan who syas that her husband is not the father of her foetus is 
not believed to illigitimate him, A father \.\ho says that the q!,etus is not his 



child, or that one of his children is not his, is believed to render him 

illigitimate, and he is a rnamzer, If this child has .edcilil:K children, he is only 

believed alxmt his child. A w:man who says that she conceived fran a 

Samaritan or a slave is believed arid the child is legitimate, since the 

husband cannot prove-her · statenent ' false. •• • 

Isserlis: An urunarried v.anan v.ho says, "This is X's child" though he claims 

that she -conceived by a mainzer, he is not believed to render the child 

illegitimate, but she is believed to make the child legitimate. 

30. A person who says· about himself, "I am a mamzer" is believed to prohibit 

himself fran marrying an Israelite ... but if he has grandchildren, he is only 

beleived to render himself illegitimate, 



- ----- -----------------------------------------

• J'he Agunah • 

A11'Agunah• means literally,1 tound!
1 

It refers in Jewish law to a v.anan 
who is not living with her husband, but is still technically 

: . ~ married to h:un, and therefore prohibited fran marrying another man . . 
~-This situation arises in several ways: I. if there is no proof that her 

c- c- husband is dead, because there mu.st• be a witness to his death and not 
merely to a · liimly circumstance; for example, .- it is not enough to see 
a man fall into water to conclude he drowi.1ed .~ . If a "\\Cffian husband dies 
without having children, the widow in ancient times had to marry one of 
his brothers and later still had to receive a release from the brothers 
before she could marry another man. If she does not receive such a 
release, she cannot marry again, 3.If the husband refuses to issue his• 
wife a religious divorce, she cannot renarry. 

:, 

. 

The only evidence of Biblical precendent for the agunah is fran Ruth. 
Naani tries to dissuade Ruth and Orpah fran acccmpanying her back 
to Judah: "Return, my daughters, go your own way, for I am too old to have a 
husband. Even I could say that I have hope that this very night I . ,,ould • 
be. with a man and also have sons , ViOuld you ,vai t for than until they were grown? 
Will you bind yourselves· (te-agenah) up for then and not marry? Don't, my 
daughters , for I am very upset arout you, for the p:iwer of the lord is ggains t me. 11 

The proble.n of the agunah involves the issue of valid witnesses and 
-what canprises valid evidence that her. husband is dead . 

Deut. 17.6: _ A person charg~ with a capital offense is convi cted by the 
testimony of too witnesses or of three witnesses; by the testirrony 
of one witness he shall not be convictes . 



Agunah :in the Talmud 

a v.anan v.ho reports her husband's death can renarry if she is not suspected of 

ulterior motives 

Yev. 117a. 
Mishnah: Beit Shamnai ruled that a v.a:nari v.ho re!X)rts her husband's death rnajz 

renarry and may receive her ketuvah. Beit Hillel ruled that she may ranarry 

but she cannot receive her ketuvah., .. BeitK Hillel later changed their decision 

and ruled as Beit Shamnai. 

Garorah: Rabbi Nacbrn.an said: If she came to a court and said, "My husband 

died, give me permiss.ion to renarry," permission is granted and she receives 

her ketuvah. If she said, "Give me my ketuvah" she is not even given 

permission to renarry. The case of the v.a:nan v.ho ~ says,"Give me my 

ketuvah and let me renarry'' is undecided. 

acceptable evidence to establish the husband's death by drowning 

Yev. 121a 
Mishnah: If a man falls :into water I his wife is forbidden to renaxry (if the 

corpse is not found.) 

Gan': The authorities ruled; If a man fall into a body of water with visible 

ooundaries, hEEs wife may renarry, but if he falls into water without visible 

ooudaries on all sides I she may not renarry (unless the corpse is found.) ... 

A man once went out calling, '' Is anyone here fran the Hasa family? Hasa 

has drowned." Rabbi Nachman exclaimed , "The fish must have eaten him" Hasa's 

wife inferred that Rabmi Nachman believed her husband was dead, so she left her 

husband's house and ranarried. No one objected to her actions. 

Rabbi Ashi said that it can be deduced frm this incident that the ruling: 

The iwfe of a man who falls into a body of water without ooundaries visible 

on all sides can't renarry 1 applies at the outset . After the fact, however, 

if she ranarries, they are not separated, 

to alleviate the problen of the agunah, standards for permissible evidence were 

lowered 

Yev. 114b 
Mishnah: A v.ornan and her husband went abroad when there \.Vas peace between then 

and peace in the v.orld. If she returned and said that her husband died, she 

may renarry. If there were· peace between then, 'but war in the world, or 

discord between then and peace in the world , if she returned and said that her 

husband died 1 
she is not believed, R.Judah said, "In all theEe cases, she 

is not believed unless she cane in crying and with her clothes torn . 

They said to him,: In either case , she may renarry . 

Gan: Raba first · decided that a famine was not like a war in respect of 

accepting the wife's evidence , since if he died in a famine, she is not speaking 

fran conjecture,~ so her test:i.rrony is accepted. He later decided it 

I 
I 
I 
I 
I 
I 
I 



::,-

2 "Mlich 
v.as like a war, on the basis of a case lfflRXR a v.anan brought to him. She 
claimed her husband died in a famine, He said to her, ''You did well to save 
yourself. Can it be imagined that he survived on the little bit of 
flour you left him?" She replied, "You also see that he couldn't have 
survived," implying that she did not actually see him die. So Raba ruled: 
A famine is v.orse than a war. In the case of a war, if a wife claims that 
her husband died in battle, she is not believed, but if she claims he died in 
bed, she is believed. In the case of a famine, she is not believed unless she 
claims that he died and she buried him . 

. . . . A case of natural disaster is like a war, because she speaks :Jfiran conjecture 
and not as eye-witness to his death. 

Rabbi Akiva met Meheniah of Beit Dali v.ho said that he had a ruling 
fran Rabban Gamiel the Elder that a v.oma.n may rana.rry on the testimony 
of one witness to her husband's death. 

Rabbi Judah the Prince allowed w:::men to renarry based on the testimony 
given by other v.anen (though v.anen are usually not permitted to give evidence.) 



situations in which a woman can testify that her husband is dead 

Mishnah: If a man and a woman move away and she returns and says, 11 My 
husband is dead. 11 she may marry again ... Rabbi Judah said, she is 
never believed unless she come in weeping and with torn clothes. 
gem: (Yev. 116b): A woman once came to Rabbi Judah's court. They 
told heri to mourn and tear her clothes and let down her hair. Did 
tk~~ they teach her to be a fake? No, they agreed that it was not 
necessary, but they advised this action so that Rabbi Judah would also 
agree that she could remarry. 



Agunah 

easing rules of admissable testirrony to alleviate the prablan of the agunah 

Mairronides Mishnah Torah Gerushin 
12.15 If a husband and wife leave the cotmtry and there is peace between than and peace in the v.orld, if she returns and says that her husband died, she is believed and can ranarry.,.If she disqualifies herself from her first husband and her current husband, she loses her ketuvah from both and her children and mamzerim. In this matter a canplaint cannot be registered, since if the first husband is alive, he will eventually return or it will becane known that he is alive. So if one witness canes and testifies that her husband died, the wife may ranarry on his evidence, because a lie v.ould probably be exposed. Even a servant or a v.anan or a nnnJewish fanale slave or one who hears fran someone else --even one who hears fran a servant or slave or relative -- all are believed if they say that ~d ~ el:i:oo., and his widow maJ:./ ranarry. a ccertalil man ...J 12.21 If a v.anan testify that her husband died, but afterwards tv.o valid witnesses testify that he didn't die, she may not ranarry, and if she ranarried, she must be divorced. 
12.18 If one witness testifies that a v.anan's hufiband is dread, she is granted pennission to ranarry on his testirrony . If a second person later testifies that the husband is still alive, she can ranarry, beaause one witness is believed for the wife's sake, just as tv.o witnesses in all other cases. 13.3 If it is not known that there is a war, and a wanan returns and claims that there was a war in a certain place and that her husband died in that war, she is not given permission to marry at the outset, but if she had ranarried, she does not have to be divorced. • 
13.6 If she claims that nonJews or rabbers fell upon than and her husband was killed but she was spared, she is believed, since it is not their custom to kill v.omen so one can't infer that just as she was spared, so he was spared. (In the Yerushalmi Talmud, it says : A w:man can conceal her identity and claim to be a nonJew, but a man cannot conceal himself and claim to be a nonJew ) 13.7 If there is an epidanic and she claims her husband died, she is believed. An epidanic spreads among the people, infecting people indiscriminately, so that strong young people may die while sickly old people escape. Therfore, there is no need to fear that she might be depending on conjecture. 13.15 A witness who testified that he heard that a certain person died, even if he heard it from a v.anan who heard it fran a servant, is accepted as valid testimony for the sake of the wife, and she may ranarry on his testimony. But if the witnesses or the wanan or the servant said, "I saw that tk a certain person is dead." question him: How did you see it? How do you know he is really dead? If he actually saw, he is believed. If he saw only cchrcurnstantial evidence , the wife cannot ranarry, since there must be an eyewitness to his death. 
13.16 If one sees a man falling into water, even into the Mediterranean, one can't give testimony that he is dead, since he might have gotten out in a di_fferent spot . But if one sees a man fall into a body of water in v.hich all boundaries are visible, for example, a cistern or a pit, and one v.raits until he must have died (_3 hours ) and he does not appear, one can testify that he is dead and his widow may ranarry. _ Similarly, if a man is thrown into the sea or from a tower and one of his limbs is recovered. 1 _this is evidence enough that he died, since it is impossible that it v1tmld cane from a living person . If witnesses testify to seeing it, 



• 

living with a partner is a sign of marriage 

Rarnbam 
On the issue of a man who does not intend his sexual union to be imnoral: The 

~- - essence of the matter is that when he is seen. to be having sexua 1 rel ati ans 
with a·woman and behaves towards ,her as a husband, we don't say that he 
intends his actions to be for the sake of immorality, on the principle of 
a man does not make his sexual relati,on-ships 'imnorar. Because of this principle, 
one who marries by an object with kl less than a perutah's worth of value, 
which is not a valid marriage, and he is seen later having sexual relationships 
with the woman, we say they are not living together by the force of the 
first marriage, which was invalid, so their relationship is imnoral. Rather, 
we rule that people kaK~ live together in a sexual relationship only in 
the name of marri_age. Their rel ati onshi p here r~qui res a ~ when they 
separate, for the reltionship must not depend on the invalid marriage, which 
would make it imnoral. This is what the Rabbis meant when they compared his 
relationship to an immoral relationship. Since he intends marriage, he 
does not make his relationship imnoral. All Israel falls under this principle 
until adultery is proved . . We are not saying that any man who sleeps with an 
unmarried woman before witnesses needs to issue her a _ _get, but just under this 
specific circumstance that they are 1 i vi _ng t_ogether. 

I 



admissibility of testimony for a husband's death 

Maimonides Mishnah Torah 
13.20 If a witness testify that a man drown in the sea or in a body of water 
without visible boundaries, and the man did not eeappear wki within a time 
reasonable to suspect that he is still alive, and if all rememberance of 
him is lost and even his name has been forgotten, his w~dow may not remarry 
on the basis of that testimony, but if she remarried, she is not forced to be divorced. 
13.11 If a nonJew mentions innocently that a certain man died, his 
wife may remarry on the basis of that testimony. For example, if a nonJew 
says, "Poor, dead John Doe. He was a gooEl man and a real help to me." 
or if he says, "As I was traveling, John Doe, who was traveling with us, 
dropped dead in the road. What a bizarre thing for him to die so suddenly 
like that." or some statement like thesexwik which shows that he did not intend 
his words to be formal testimony, then his statement is accepted as formal testimony 
and the man's wife may remarry. 
13.21 A man is found dead. If his forehead and nose and facial features are 
recognizable so that he can be identified, it can be testified that he is dead. 
If one of these features are missing, even if there are distinguishing features 
on his ~~j1 body or clothes, even a wart or mole, it cannot be testified 
that he is dead, since the corpse could possibly be of someone else. These 
rules only apply if the man was found within three days of his death or murder. 
If he were found after three days, testimony is not accepted, because the 
facial features change. 



ramifications of the prohibition of Rabbi 
Gershom against a man having more than one wffe and against giving a wife 
a divorce against her will. 

Isserlis: In cases were there is a blokking of a mitzvah, for example, if 
a husband life with a wife ten years and she doesn't have children so he 
is not fullfilling the mitzvah of having children, though some atthorities 
differ, the law is that the prohibitio'n of Rabbi Gershom holds and he cannot 
marry a second wife. He cannot marry a second wife even to fulfill the 
obligation of marrying his dead brother's widow, mNrtxmMKXX but must release 
her in the formal ceremony .... But this prohibition has not spread out to all 
countries. In a place where iK it is known that tre prohibition has not 
reached, it is not in effect, but in gneral the prohibition holds. 

Shuichan Aruk: The prohibition only extends to the 16th century. 
Isserlis: But in any case, in all these countries the prohibition stands. It 
is forbidden to marry two wives, and one who does is forced but bans and 
excommunication to divorce one of them. But some say that presently the 
court cannot force a man to di~orce his second wife,,since the rule elapsed 
at the end of the 16th century and it has elapsed. But this minority opinion 
is not followed. Some rule that if the wife becomes an apostate, a _gtl 
can be drawn.up for her and held by an agent, so that he can marry 
another woman. This~~ procedure is followed in some places. But in 
places which don't follow the prohibition of Rabbi Gershom, the man _can marrY. 
a second wife in this case without divorcing his first wife. ff a wife goes insane, 
some Rabbis are more lenient and permit the husband to marry a second wife. 
Commentaries: If a man should transgress and marry two wives, the second wife 
must be divorced if the first does not want to be divorced, so ruled Rabbi 
Solomon Luria. 

The Zemach Tzedek worte that the husband can issue a~ through an _§gent 
only if his wife becomes an apostate voluntarily. If she was forced to 
apostatize, her husband is not permitted to marry another woman. 

Our later authorities all agree that if a man marries two wives, he is forced to 
divorce one. So taught a·11 the wise men of past generations in our country 
that the~ if divided into thirds by anagsnt, so she can be divorced 
immidieately after he consoles her. This rule holds even if he had permission to marry 
a second woman, for example, on the testimony of a witness who claimed incorrectly 
that his first wife had died. 

The question of the apostate wife was asked of the Taz, who answered that a 
man is obligated to remarry and it is not necessary for him to write a_· ~ 
for his first wife. Several other authorities, however, including the Zemach 
Tzedek, r uled that he could not marry another wife without i ssufng a ~- Further, 
the Zemach Tze dek was asked if the first wife could be issued a~ against 
her will if she vJas forced to apostatize. He B&k answered that in acy case, 
the husband could issue her a ·~ §gainst her will. 



corrmentaries on Isserlis' presentation of the proh~bition of Rabbenu Gershom 
B'er Hetev: Though one authority says that it is no longer necessary to get permission from 100 men in three communities in three countries, since the prohibition has lapsed and it is now only a custom that people accept to be more strin§ent, the Bach disagrees. He wrote that it is a tradition from the wise men of the world who presented the matter before ikai the greatest scholars of that generation, and they agreed on the necessity for getting permission from 100 Rabbis. They also ruled that the property promised to tee wife in the ketuvah and her dowry and the interest from the ketuvah money is divided into thirds by the court, and then the husband may marry a second woman if his first wife has . Also, he wrote in another section that the .9_tl is given to a receiving agent who should hold the .9_tl until the wife receives it, and he is obligated to provide her a residence for herself and to guard her from moose castoms and to provide her food. The rashach wrote about a man who travel from a country where Ni the prohibition is followed to a country where it is not followed: He is obligated to follow the prohibt if he marries a woman from the place where the prohibition is observed. But if he didn't marry a woman in the place where the pohibition is observed, and he moves to a place where the prohibition is not observed, he is permitted to have two wives there. But Rabbi Judah bar Levi wrote that even if he married in a place where the prohibition did not hold, he is not permitted to take a second wife, since he is from a place where the prohibition holds. Other authorities agree with this second opinion. 

A man moves to Israel, but his wife does not move with him. If he wants to marry a woman there, there are reservations because of the prohibition, and he must send a~ to his wife by an agent, estimate the time that it would take until she receives it, and only after that time can he marry another woman. 
Another Rabbi was baffled about this decision, since there were reservations about the prohibition in regard to marrying two wives, but not in regard to giving the first wife a divorce against her will. Pitachei teshuvah: In truth, it is more lenient to divorce his first wife against her will than letting him marry two women, as Rabbi M. of Padua saw, too. He ruled c~rrectly that in matters of transgression it is kinder to divorce her against her will than to marry two woman. In the case of ~aiti a couple who are childless after ten years, it is better to permit him to marry a second wife and not live with the first, for perhaps she will not have children so the second wife will fall under a universal permission. To divorce a woman against her will is still prohibited by the prohibition of Rabbenu Gershom, and it is not aborgated by time. In all case where the wife is not at fault, the husband cannot be given permission to marry another woman without the permission of 100 Rabbis. 



Bet Smuel: The Kol Bo w~x wrote that the prohibition of Rabbi Gershom can only be 
superceded by 100 men from three communities in three lands, but anoteer 
Rabbi wrote that at this time it is no longer necessary to get 
permission from 100 men since the prohibftion has lapsed and is now only a 
custom which people accept to be more stringent. 

Two cases are grouped together: when the wife apostatized and when the 
marriage is forbidden and the couple must divorce. We deduce that the two cases 
are parallel: just as the prohibition does not apply to forbidden marriages, 
and the woman must be divorced against her will, so if the wife becomes ~n 
apostate, she may be divorced against her will. The Bach wrote that it is a 
tramition from the greatest people of the world who presented this 
case before the greatest scholars of their generation. They agreed that permission 
is needed from 100 Rabbis, and one third of the ketuvah and the dowry and 
the interest from the ketuvah xis held by the court. He must issue a~ 
to a receiving agent, who holds it until she takes possession of it. He 
is obligated to provide her with her own residence, to guard her from 
loose customs, and obligated for her wood, and after this he may marry another woman. 

The husband of a woman who becomes an apostate must issue her a 
. ~ through an §gent even in those countries where the prohi bi ti on of Rabbi 

Gershom doesn't hold. 

pitchei teshuvah: the Chatam Sofer wrote concerning a childless widow 
with more pooperty than her husband's brother who refused to undergo the ceremony of 
release from the brother because she thought she could prevent him from 
marrying until he released her. She is forced to undergo the ceremony of release. 
against her will, and the prohibition of Rabbi Gershom does not extend to this case. 
• The Bet Smuel wrote that the case of a wife who becomes an apostate 
and a forbidden marriage are parallel, but the Shav Jacob writes that they 
are parallel on the basis that if the woman is not at fault, for example, if 
a couple has been married ten years and are childless, in any such case, the 
husband needs permission from 100 Rabbis. These decsions seem contradictory, 
but they can be resolved: In some situations, it is kinder to issue a woman 
a divorce against her will than to let the husband marry a second wife. 



PROCEDURES IF A WIFE BECOME AN APOSTATE; 
Tt>n,,,n 

Otzar Ha-Poskim 1.75: In his Book of Mercy Abraham tR'effia:8 wrote: in our countries 
«fXXM~X it is customary to require the husband to issue her a~-
The Eretz Tzvix wrote: The husband is forced to write her a~ so that if she 
has sexual relationsA with another man, her status is that of an unmarried woman, 
so she is not corrmitting adultery. 
Itj· Ein Iyzchak it is written: even a w9man who claims that she does not want 
a~get prepared by a Jewish court, even ' in this case the husband must issue her 
a~ before he can marry another. The Ohel Moshe- quotes Rabbi Haim Wax 
that the husband is obligated to issue her a~ so that if she has sexual 
r1eations with another man, she is not a married woman committing adultery. 
The husband is obligated to save her from this situation, even though she is 
no longer Jewish, he should still do whatever is in his power to save her 
from transgression. 

1e iA Book of Shinin~ Light discusses the situation of a wife who flees from her 
husband to live with a nonJew with the intention of becoming an apostate, and 
it is not known what happened to her. According to one authority, she 
should ·be issued a ~ sb that her husband does not transgress the 
prohibition of Rabbenu Gershom against having more than one wife. The prohibition 
applies even to a wife who becomes an apostate. Another Rabbi said that for an 
apostate wife, the prohibition of Rabbenu Gershon does not apply. In this view, 
there is place to permit him to marry another wife even without a~, but he 
should issue her one nonetheless so she is an unmarried woman. 
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Permission to divorce a woman against her will :f 

Moshe Feinstein, a modern orthodox authority, wrote in his book Igerot Moshe:(ch.115) 

On permission to divorce a wife against her will who was divorced in a secular 

court and does not want to receive a~: 
.... But she may fall under the category of a rebellious wife, so that 

permission could be granted by 100 Rabbis to divorce her against her will. 

If she marries another man without receiving a~' she is committing adultery. 

In this case, a~ may be prepared for her and her husband may xem marry 

another woman even without the permission of 100 Rabbis. In a place 

where it is not possible to present this case to 100 Rabbis, where the woman 

agreed to be divorced by a Eei~ai secular court and does not want to return 

to her husband, and yet does not want to receive a _g_tl, the husband has 

permission to divorce her against her will. It is even possible that she falls 

under the category of one who transgresses Jewish law . 

• 




