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E1LIT.AEY TRAI:? E TG IS OPTIO:;.~..:\L UlIDE:t\. :.~O:S.::ILL ACT OF 1862 

Attorney Ge~1.eral lfilliar:: D. ~:i tchell has just render­
ed ar... h1terprotation of t he ::~orrill Act 11hicl1. rer:-,oves every 
vestige of ~:: rour..d for arguing t hnt snid Act makes military 
training cor.rpulsory in land-grant colleges. This opinion, 
rendered at t:ie request of the Secretar? of the Interior, com­
pletely su.pports the ruling of that Department, nade in 1923, 
wh en the~r held t hat t he University of Wisconsin was acting 
within legal right by r.iaking drill optional, and should lose 
no funds t hereby. 

This i::-itorpretation of tho la,,-, is one of the biggest 
blows to cor::pulsor~r drill ;vet delivered. The v,a.y is cor.1plete­
ly clear for l0cnl authorities to abolish cocyulsion. rie en­
close nn exact copy of t he opinion os it \vas supplied us by 
the Depnrtnent of Justice. 

r.c urge our friends: 

a. To bring this to t he attention of t he authorities of 
their local land-grant colleges; 

b. To v,ri tc to their local editor, a::-id to o.n~,r farm, labor, 
or religions :papers tl1ey know, e:,.._"J)laining Vlhat it means. 

c. To bring t h e r:iatter before parents and prospective 
college students that the~p r:iar understand the lognl fact$ 
about local responsibility for cor:ipulsion. 

d. 'r.'hcrever necessary, infor.;: your state legislators. 

e. See that :,rour college cntolog is accurate on this 
point in t he future. 

Use this opportunity to press t he ti□olinesa of 
offering college courses in up-tO-d8te, 9acific means of 
settling international disputes as substitutes for the out­
of-date co::.pulsory r.:1ili tnry courses. 

TPS.U.A 

Sil-,,{,/ely y;s, p # .:.. ,1 
- , I ,t., i /; , /-- . ~ " .!(_ 
C/ -1./l./Vf /V * /t-" , i,,b;,✓-v.,., • 

Executive Secretary. 

P . S. ·.-:-o have o 1 ir.11 ted number of extra copies of the opinion 
which may be had for t he askine. 
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Sir: 

Respectfully ref o::·:-ed to the 
DEP.A.RTME1rr: OF TEE INTIBIOR 
for information and guidance. 

Chief Clerk 

(COPY-m) 

June 20, 1930 

I have the honor to ackno':'1lc dge receipt of your letter of May 23, 1930, re­questing ny opinion as to Tihothcr ngricult1ral colleges having grants under tho Act of Jul~r 2, 1862, c. 130, 12 Stat. 503, ond a~endotory Acts, arc required to include nili tary tactics ar.1ong tho cor::pulsory courses of study or ',7hcther they r.1ay si1!lply offer this subject as on elective course. 

Tho pertinent provision of tho statute is contained in Section 4, Tihich roads ns follo ':"7 s: 

And be it further onacted, ':1hot all 1:1oneys derived fror.: tho sale of the lands aforesaid by the States to which tho lands aro apportioned, and from the sales of land scrip hereinbefore provid­ed for, shall be invested in stocks of the United States, or of the States, or some other safe stocks, yielding not less than five per centur.1 upon the par value of said stocks; and that the moneys so invested shall constitute a porpctual fund, the capital of ~hich shall renain forever undi~inished, (except so far as may be provid­ed in section fifth of this act,) nnd the interest of ~hich shall bo inviolably appropriated, by oac~ State which may take and clain the benefit of this act, to the ondo·-r.:1o~t, support, and maintenance of at loast one college ~here tho lcadinp object shall be, nithout excluding other scientific and clnssical studies, and including military tactics, to teach such branch~.!_.2f learning as are related to agriculture and tho cochanic arts, in such r.1anner as the legisla­tures of the States may respectively proscribe, in order to pro-moto tho liberal and practical education of the industrial class-es in tho sovorol pursuits and professions in lifo. 
(Italics supplied.) -

(Ovor) 
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Amenclments of this section by t 'l:lc Act of March 2, 1883, c. 102, 22 Stat. 484 
(U. s.c., Titla 7, Sec. 304) and by t t.c act of .April 13, 1926,c.130, 44 Stat. 247 
(U.S.C. Supp. III, Title 7, Sec. 304 ), reenacted the language printed in 
italics abovo, without change. 

By t he act of Augast 30, 1890, c. 841, 26 Stat. 417, annual appropria­
ti 0!l is made 11 for tho norc complete c:11doi;r.;ic:1t and :-naintcnancc of colleges 
::~or t ho bonefi t of agriculture and t 1:.~ mechanic arts noYr cstnblishcd, or Y.1hich 
~ay be hereafter established, in accordance uith an act of Congress approved 
July second, eighteen nundred and six t~~-tr:o, * * *·" By Section 4 of this 
Act the Secretary of the Interior is charged with its arn~inistration, and 
he is directed to ascertain and certify to tho Secretary of the Treasury 
annually as to each Stato and Territory ~~ether it is entitled to recoivo 
its share of the annual appr opriaticn. There is no requirement that the 
moneys apprcpriated under this Act shall be devoted by the State to an in­
stitution then teaching military tac.tics, but only to an ins ti tut ion which 
~in d boon or should be ostablishoc. under t ;1c .Act of July 2, 1862. The .Act 

of August 30, 1890 pro .. tidcs t:'nat t:hc :·-_;;ney shall "be applied only to in­
structio~ in agriculture, the mechanic arts, t ~c English language and tho 
various branches of r.i.athenatical, pb~Isioal, natural and cconor.i.ic scienc~, 
with special reference to their applications in the industries of life, and 
t o t h o facilities for such instruction: • • *•" 

But by the Act of March 4 , 1907, c. 2907, 34 Stat. 1.855, 1281, -:rhic:1 
appropriated additional money "for t ho rr.orc co~pletc cndo~~ent and main­
tenance of agricultural colleges no~ cstablis~ed, or Tihich ~ay hereafter 
be established, in accordance with the Act o! Congr ess a~provod July second, 
eighteen hundr ed and sixty-t~o, and the Act of Congress approved .August 
t h irtieth, eighteen hundred and ni~oty, ***"it is provided that tho 
money so appropriated is "to be applied ,:,nly f0r tho purposes of the agri­
cultural colleges as defined and li~ited in the Act of Congress approved 
July second, eighteen hundred and sixty-t~o, and the Act of Congress approvod 
August t l:irtioth, eighteen hu:r:drcd and ninet;·." .An0thcr paragraph of this 
statute provides that tho pa~m:ent of t~e ~onoy appropriated shall be governed 
b y the provisions of the Act of 1890. 

D'ndcr these statutes you ar.i.c,. ~.rou.r predecessors have recognized the 
dut y, so far as the appropriations r::iade b~,. t!'le Act of March 4, 1907, aro 
concerned, to withhold a certificate as t o a~y State which bas not one or 
more coll0gcs uhich arc conducted ir. cowpliaLCO ~1th the provisions of t he 
Act of July 2, 1862. In dctcroining ·;,1hot1:lcr su.ch a certificate should be 
issued, you ara conaaqucntly confronted ·."7i t:1 t =-.c ;,roble!:1 ,;:hothor an in.-
s ti tu. tion, i n ord0r that it ~a ;:T cor:iply i': i t h t t o Act of July 2, 1862, nu.st 
include 1:.111_1 tary tactics as a cor.lpulsory course of study. 

The statut0s no,;,horc spccificoll:" rcq"J.iro that tho offered course in 
mili t.ary tactics r.iuot be cor.1pulsor~"• i::!y attontion has been called to the 
fact that at the tir..e ,;;hon t: .. c origir:.ol :3totuto uas pas sod in 1862, it 
appears that all or almost all co,1rc,)s 0ff or~a. in universities ·Jore com-
pul sory, but, of course, this is not conclusive of tho intention of 
Congress. Tho association of t ho 7rords "nili tar;: tactics" in tho statute 
~1th the TTords "such branches of learning as arc rol~tod to agriculture and 
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the r.:cchanic arts" shows t ho.t t :icrc ";"las no intention to require instruction in 
~ilitary tnctics to be cocyulsory upon t ~c students any norc than those branch­
es 0f loarninG r elated to agricul turc and r.:cc:ia.nic arts. If one branch is 
cor.:pulsory, all r.1ust be, and ·,-,,::en ·,1c consider t he gr eat voriety of branches 
which nro r elated to a~ricul turc nnd r.:ccl-:o.nic arts under t he r:odcrn educo.­
tional system, . it is apparent that it would be impracticable to require any 
student to take all of such courses. It is generally recognized that there 
is no obligation on agricultural colleges having land grant f.: under the .1~ct 
of July 2, 1862, to compel their students to take any course rel~t ed to agri­
culture or mechanic arts. 

The use of the words "leading object" in the statute indicates that 
Congress must have intended to repose some discretion on the State or in 
the college to determine to what extent agriculture and mechanic arts, 
scientific and classical studies, and military tactics should be taught or 
required. The additional provision of the statute that these branches of 
learning s~ould be taught "in such manner as the legislatures of the States 
;.1ay r e spec ti vely prescribe," al so suggests that it was the purpose of Con­
gress to leave to the States a wide measure of control in the administra­
tion of t he statute. 

I have given consideration to t he legislative history of the Act of 
1862. The manner in which the language in question came to bo inserted in 
the bill does not convince mo that Congress intended the course in military 
tactics to be compulsory. If it had had such an intention, it seems fair 
to assume that it uould have expressed that intention in clear language. 
An examination of tho report of the speech of Mr. Morrill of Vermont 
(Cong. Globe, 37th Cong., 2d Sess., Part 4, Appendix, p. 256), who had 
charge of this bill in the House, reveals no clear statemont to the effect 
that it was contemplated that military training would be compulsory on all 
students. 

I have also considered ~hat was done after the passage of tho Act of 
1862. From a memorandum submitted to.me it appears that in several of the 
States, at least, courses in military tactics were compulsory in tho years 
immediately following the passage of tho !ct. But in a lottor to the 
Secretary of war, under date of July 19, 1923, the Acting Secretary of 
the Interior infonned tho Secretary of War that 

t he policy of the Department of the Interior has been that a 
State fulfills its obligation under tho law when it offers in­
struction and provides facilities for instruction in the branch­
es of learning specified in the land-grant college legislation. 

This ruling was published in 1925 by tho Bureau of Education of your Depart­
ment in a bulletin entitled "Federal Laws and Rulings Affecting Land-Grant 
Colleges." I understand th.at this policy has been consistently followed, 
and that cases presenting the precise question under consideration have 
arisen. The problem has in particular boen presented with respect to tho 
State of Wisconsin since 1923, for in that year the legislature of that 
State provided by statute that the study of military training at the State 
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University should be optional. Wis. La';S, 1923, c. 226. It is significant that in 1926, Congress, in amending t~c Act of July 2, 1862, reenacted the pre­
cise language of the Act of July 2, 1861, underlined at the outset of this 
opinion. The Supreme Court has held in National Lead Co. v. United States, 
252 U. S. 140, 146-147, that the reenact~ent of a statute while an adminis­trative interpretation of the statute is in effect -

anounts to an irr.plied legislative recognition and approval 
of the executive construction of the statute•••; for 
Congress is presumed to have legislated with knowledge of 
such an established usage of an executive departz:lent of 
the Government. United States v. ~Diley, 9 Pet. 238, 256. 

To tho sar.1e effect are United States v. 9erecedo Herma.nosy Companias, 209 
U. S. 3~7, 339; United States v. Falk & Brother, 204 ~- S. 143, 149. 

I 'Br:1 of the opinion that the construction of the statute adopted by your J)apartment is a reasonable ona, and that it waa 1n effect approved by 
Congress by the reenactment of tho la}\g\lllge in -~-1~- after the adoption and publication of that construction'->7 your Departl!Mmt. Added force is given to the reenactment of this language by the fact that it occurred after 
the legislation in Wisconsin referred to above. 

I, therefore, advise you that you are justified in considering that an agr1cul~ural college which offers a proper, substantial course in military 
tactics cor.,plies sufficiently with the requirements as to military tactics tn the Act of July 2, 1862, and the other Acts above menti~ned, even though the students at that institution are not compelled to take that course. 

The Honorable 

Respectfully, 

(Sgd) Williar.i D. Uitchell 

~ttorney General. 

The Secretary of the Interior. 
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